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EU-wide network of independent
legal experts in the fields of
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FREE MOVEMENT OF

WORKERS
"
4
SOCIAL SECURITY
{EV27 |
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POSTING

EU-27 countries are covered, together with

Iceland, Liechtenstein, Norway, Switzerland and
k United Kingdom. /
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Two objectives {MoveS

‘\:;‘i:_ 25 SociaL SECURTTY COORDINATION
Provide legal expertise in the areas of Disseminate expertise and increase
Free Movement of Workers, experts’ and practitioners’ knowledge
Social Security Coordination & Posting
through by means of
* Legal Reports * 8 national seminars
* Bimonthly Monitoring Reports * 3 Webinars
* Ad hoc requests * 4 Training for EC staff
* Comparative assessments * Information tools & communication
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A glim n Legal Repor ay
g pse o egai nepo ts 4 MOVES
published since 2018 S
Title Date

Consequences and possible solutions in case of lump sum payment of 2018
pensions, reimbursement of contributions and waiver of pensions in
cross-border situations
Social security coordination and non-standard forms of employment 2018
and self-employment: Interrelations, challenges and prospects
The application of free movement of workers and social security 2019
coordination rules by national courts’
The application of the social security coordination rules on modern 2020

forms of family’

The legal status and rights of the family members of EU mobile workers’ | 2020
Social security and tax law in cross-border cases’ 2022
‘The relationship between the Regulations on the coordination of social | 2023
security systems and the Directive on the application of patients’ rights

in cross-border healthcare’

CJEU and EFTA Court decisions in a comparative overview 2024




Seminars for 2024

Country (City) National expert hosting the |Date

seminar

Cyprus (Nicosia) [liana Christodoulou-Varotsi | 26.01.2024

Czechia (Prague) Kristina Koldinska 22.02.2024

Slovakia (Bratislava) Viktor KriZan 24.04.2024

Germany (Berlin) Ferdinand Wollenschlager 14.06.2024

Luxembourg (Luxembourg) Nicole Kerschen 21.06.2024

Netherlands (Maastricht) Anne Pieter Van Der Mei Gjis |25.09.2024
Vonk

Hungary (Budapest) Attila Kun October 2024
Jozsef Haidu

Italy (Naples) Edoardo Ales 20.11.2024

Francesco Costamagna




Webinars for 2024 sMoves

Date Topic Format
April Labour mobility and social Online
2024 security in sports

June TBC Online
2024

October |TBC Online
2024

While we define the programme, please be
aware that webinars of 2023 are available
online for replay!

’ b ‘ I/unr:‘r‘/:vr'\r;/:Mv/umu
lq Deloitte []UK{:‘T-& ité - Funded by the

Eftheia dePoitiers



https://ec.europa.eu/social/main.jsp?langId=en&catId=1098&furtherEvents=yes&limit=no
https://ec.europa.eu/social/main.jsp?langId=en&catId=1098&furtherEvents=yes&limit=no

You can keep up with MoveS network
activities through

* MoveS webpage (EUROPA)
* MoveS LinkedIn group

In these channels all the (public) MoveS activities are
advertised. You can find there:

o Legal reports authored by our experts

o Invitations to join on location seminars and online
webinars

o The link to the A-Z tool on Social Security Coordination
o Access to the SSC Regulations Database
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https://ec.europa.eu/social/main.jsp?catId=1098&langId=en
https://www.linkedin.com/groups/4291726
https://ec.europa.eu/social/main.jsp?catId=1142&langId=en
https://ec.europa.eu/social/main.jsp?catId=1502&langId=en
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Thank you for your attention

Contact us at:
MoveS@eftheia.eu
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Latest developments in

MoveS

Social Security Coordination

Gabriela Humar
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Recent developments at EU level
in the field of
social security coordination

Gabriela Humar
European Commission, DG EMPL
Unit E2 - social security coordination
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Overview

1. Cross-border telework
2. Revision of Regulations 883/2004 and 987/2009

3. Digitalisation of social security coordination
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Cross-border telework

Employment,
Sacial Affairs
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Covid-19 and telework

Telework was an important instrument to “flatten the curve” of COVID-19
infections.

The Administrative Commission (AC) adopted a Guidance Note on COVID-19
pandemic for competent institutions, which was valid until 30 June 2022.

Objective: to avoid changes of the applicable legislation due to Covid-related
telework.
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Telework beyond the pandemic (1)

* Advantages for employers and workers: large-scale telework is here to stay

* In June 2022, the AC endorsed a new guidance note on telework:

flexible interpretation of the applicable legislation rules (e.g. occasional
telework can be considered as posting under Art.12 of Reg. 883/2004);

transition period of 12 months (1 July 2022 - 30 June 2023);

no abrupt changes of applicable legislation during that period to ensure a

smooth transition to full application of the guidance note as of 1 July
2023.
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Telework beyond the pandemic (2)

The Commission and Member States’ representatives in the AC set up a
dedicated ad-hoc group focused on cross-border telework.

As a mid-term solution within the existing rules the group proposed that the
interested countries conclude a multilateral framework agreement (based
on Art. 16 of Regulation (EC) No 883/2004).

If no multilateral/bilateral arrangement concluded by a Member State -> return
to normal rules under the Regulations as of 1 July 2023.

New version of the Guidance note of telework applicable from 1 July 2023: it
reflects the findings of the ad-hoc group on the interpretation of Articles 12, 13
and 16 of Regulation (EC) No 883/2004
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Multilateral framework agreement

Entry into force: 1 July 2023 for 5 years (possible extension for 5 more years)

The agreement brings the usual threshold of less than 25% of telework in the MS of residence to
less than 50% of the total working time.

It covers employees (not self-employed) who are employed in 1 signatory state and telework in
their state of residence which is also a signatory state.

Individual requests from employers or person concerned to benefit from the application of the
agreement are required.

Procedure for the application - same as for any other agreement under Article 16.

Depository state: BE; signatories: 20 countries: BE, DE, FR, ES, PL, NL, AT, CZ, SK, LU, PT, FI, SE,
HR, MT; CH, LI, NO; (as of 1/9/2023) SI and (as of 1/1/2024) IT.

Link: https://socialsecurity.belgium.be/en/internationally-active/cross-border-telework-eu-eea-and-
switzerland

Employment,
Social Affairs

and Inclusion


https://socialsecurity.belgium.be/en/internationally-active/cross-border-telework-eu-eea-and-switzerland
https://socialsecurity.belgium.be/en/internationally-active/cross-border-telework-eu-eea-and-switzerland

European
Commission

Revision of the social security coordination
Regulations

UPDATE THE

RULES THAT

COORDINATE
SOCIAL SECURITY

SYSTEMS

Employment,
Sacial Affairs
and Inclusion
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State of play - formal steps

Commission proposal adopted in December 2016

Provisional agreement achieved between the negotiators of the European
Parliament, the Presidency of the Council and the European Commission
(March 2019 and December 2021)

No qualified majority in the Council
18 trilogues ...

Negotiations on-going during the Belgian Presidency
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Digitalisation of Social Security Coordination
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https://vimeo.com/280693902

Communication on
digitalisation in social
security coordination

Facilitating free movement in
the Single Market

Taking stock of existing initiatives
Proposing short- and long-term
objectives towards more digitally
integrated and interoperable social
security systems

European
Commission




Cross-sectoral EU Initiatives

supporting Citizens, Businesses and Public Bodies,
in cross-border exchanges and relevant for social
security coordination

S CITIZENS
Single Digital o
Gateway PUBLIC - .
Regulation ; BODIES .~

Data Governance
- BUSINESSES ‘ Act
®

Your Europe to access information,
procedures and assistance
Once only technical system
for data exchange in cross-
border procedures

Facilitating data availability and
sharing across sectors and EU
countries

European Interoperable Act
Digital Identity

Proposal
Harmonised EU digital identity "

Better connected and
wallets to identify, store and - ; interoperable public services
share data and digital
documents

Digitalisation

of Social Security
Coordination

Digitalisation of Social Security Coordination
is part of a broader landscape

e European
o Commission



We are working on

to@ @t an

Government-to-Businesses and
O Citizen

Government-to-Government

EESSI - IT system helping social security institutions
exchange information across Europe

European Social Security Pass initiative
~3 400
Institutions involved A pilot project was launched to digitally
verify citizens’ social security
entitlements across borders

>20.5 mln

cases of mobile citizens
handled since 2019

VERIFIABLE
CREDENTIAL

© —

EESSI

——

Electronic Exchange . g
of Social Security '

97% O_/O 8 Information - O\o 32

participating countries

implementation EU27, Iceland,
of defined (B Liechtenstein, Norway,
information flows R Switzerland, and the United
P Jncluding... ........Kingdom
>2,5 min countries - 100% countries -
electronic messages implementation... beyond 90%
each month exchange in all social security implementation

sectors and with all institutions



The Commission’s Communication includes specific actions,

aiming at...

Citizen-centric
approach to
digitalisation

A seamless digital experience
for mobile citizens and
businesses interacting with
national authorities for social
security purposes

Efficient cross-
border public
services

Delivering efficient public
services in social security,
which are cross-border,
digital and interoperable

Better exchanges
between institutions

Improving the cooperation
and information exchange
and processing of

claims between social
security institutions

European
Commission



Full implementation of the Electronic Exchange " . |
1 of Social Security Information by end 2024 at
O the latest; further improvements of the system A

and processes

Based on input from ELA and Member States, assess

Main the needs, costs and benefits of further
O interoperability, across borders and sectors

Actions

Sustained investments in automating processes to handle
o  cross-border social security cases

9 Analysis of the possibilities to
'40 further simplify procedures, providing a seamless

M,, o digital experience in EU labour mobility overall

European
Commission




Full commitment of Member States to the
European Social Security Pass pilot activities;

5 o based on results, decision on potential large-scale
deployment

Digitalisation of additional social security coordination
@ procedures by 2025, building on the Single Digital Gateway
O Regulation

Main
ACtIONS

Accelerated efforts to meet the Digital Decade’s objectives of
7 o 100% public services being accessible online by 2030, including
in social security coordination

Yearly high-level meetings with Member States to track and
® support progress

European
Commission




/ Learn More

** Press release - Digitalisation in social security coordination

.+ Visit our web page : digitalisation of social security coordination

Directorate General for Employment, Social Affairs & Inclusion, European
Commission

© European Union, 2023 Reuse of this document is allowed, provided appropriate credit is given and any changes are indicated (Creative
Commons Attribution 4.0 International license). For any use or reproduction of elements that are not owned by the EU, permission may need
to be sought directly from the respective right holders.

All images © Images © stock.adobe.com

Linguistic version Media/Volume Catalogue number  ISBN DOI
EN PDF PDF/Volume_01 EE’07'23'364'EN' 978-92-68-07326-1  10.2767/663282
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https://ec.europa.eu/commission/presscorner/detail/en/ip_23_4263
https://ec.europa.eu/social/main.jsp?catId=1543&langId=en

EMPL-E2-UNIT@ec.europa.eu

Visit us @ http://ec.europa.eu/social

European
Commission



mailto:EMPL-D2-UNIT@ec.europa.eu
mailto:EMPL-D2-UNIT@ec.europa.eu
http://ec.europa.eu/social/main.jsp?catId=849&langId=en
http://www.google.com.mt/url?sa=i&rct=j&q=&esrc=s&source=images&cd=&cad=rja&uact=8&ved=0ahUKEwid_On0qcvMAhUD1hoKHfpaDnsQjRwIBw&url=http://www.hadassah-med.com/giving/thank-you-to-the-claims-conference&psig=AFQjCNFi0WrVEOAFRwlSDQ-DH3ttGYbYdQ&ust=1462826039983112
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Cross-border road transport
Applicable Social Security and Labour Law

Prof. Dr. Ulrich Becker
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Ulrich Becker

EU

® 6.2 million

employed in the

transport sector
in 2021
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Eurostat, Key Figures on European transport, 2022 ed 3 Eurepean
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Type of road freight transport
(% based on vehicle-kilometres, 2021 and 2011-2021)

Distribution by type of transport, 2021 I National ¥ International
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Coordination of social security systems at a glance, 2022 Statistical Report
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Ulrich Becker

Figure 1 - Evolution of the number of PDs A1 issued, by type, 2007-2021
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Source: Administrative data PD A1 Questionnaire 2022 and previous years

Coordination of social security systems at a glance, 2022 Statistical Report
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Il. Background: Posting
Ill. Road Transport: Applicable Rules

V. Place of Business: Conditions and Certificates
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Il. Background: Posting
1. Starting Points

» Primary Law:

"  Free Movement of Services, Art. 56 TFEU
ECJ C-113/89 of 27 March 1990 — Rush Portuguesa

® Not: Free Movement of Workers, Art. 45 TFEU;
but see also Art. 53(1) and 62 TFEU (competences)
and Art. 9 TFEU (general requirement)
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Il. Background: Posting
1. Starting Points

» Secondary Law

®  Social Security Law (Art. 48 TFEU)
— Reg. 883/2004 + Reg. 987/2009

" |abour Law (Art. 53, 62 TFEU)
— Dir. 96/71 (PWD)
— Dir. 2014/67 on the enforcement of Dir. 96/71
— Dir. 2018/957 amending Dir. 96/71

— ECJ C-620/18 and 626/18 of 8 December 2020
(Hungary v. Parliament and Council; Poland v Parliament and Council)
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Il. Posting and Social Security
2. Conditions and Effects

» Social Security: Reg. 883/2004 + Reg. 987,/2009

= Art.11(1) Reg 883/2004:
Applicability of one jursidiction

= Art.11(3)(a) Reg 883/2004:
state of employment (/ex locis laboris)

" ECJ: “complete and uniform system of conflict of laws rules”
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Il. Background: Posting
2. Conditions and Effects

Art. 12 Reg. 883/2004:

‘A person who pursues an activity as an employed person in a Member
State on behalf of an employer which normally carries out its activities
there and who is posted by that employer to another Member State to
perform work on that employer’s behalf shall continue to be subject to
the legislation of the first Member State, provided that the anticipated
duration of such work does not exceed 24 months and that he/she is not
sent to replace another posted person.’
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Il. Background: Posting
2. Conditions and Effects

Art. 12 Reg. 883/2004:

‘A person who pursues an activity as an employed person in a Member
State on behalf of an employer which normally carries out its activities
there and who is posted by that employer to another Member State to
perform work on that employer’s behalf shall continue to be subject to
the legislation of the first Member State, provided that the anticipated
duration of such work does not exceed 24 months and that he/she is not
sent to replace another posted person.’
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Il. Posting and Social Security
2. Conditions and Effects

Art. 14(2) Reg. 987/2009:

‘For the purposes of the application of Article 12(1) of the basic
Regulation, the words ‘which normally carries out its activities there’
shall refer to an employer that ordinarily performs substantial activities,
other than purely internal management activities, in the territory of the
Member State in which it is established, taking account of all criteria
characterising the activities carried out by the undertaking in question.
The relevant criteria must be suited to the specific characteristics of each
employer and the real nature of the activities carried out.
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Il. Posting and Social Security
2. Conditions and Effects

Art. 13 Reg. 883/2004:

‘A person who normally pursues an activity as an employed person in
two or more Member States shall be subject:

{
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Il. Background: Posting
2. Conditions and Effects

» Labour Law: Art. 3(1) Dir 96/71

‘Member States shall ensure ... that undertakings ... guarantee, on the
basis of equality of treatment, workers who are posted to their territory
the terms and conditions of employment covering the following matters
which are laid down in the Member State where the work is carried out
(by laws and collective agreements):

(a) maximum work periods and minimum rest periods;

(b) minimum paid annual leave;

(c) remuneration, including overtime rates; ...

... (other working conditions)’

N Wl 7
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Il. Background: Posting
2. Conditions and Effects

» Social Security: applicability of “home* law

» Labour Law: applicability of “host” working conditions
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Il. Background: Posting
3. Recent Case Law

» ECJ C-784/19 of 3 June 2021 — TEAM POWER

Problem:

Temporary-work agency, registered in one MS, with permission to place staff
in another MS; it assigns temporary workers only to user undertakings
established in a Member State other than that in which it is established.

* The agency submits that it carries out the substantial activities of
selection, recruitment and maintenance of social security cover of
temporary agency workers on the territory of the first MS

* |Is that sufficient in order to pursue ‘substantial activities’ in this MS?
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Il. Background: Posting
3. Recent Case Law

» ECJ C-784/19 of 3 June 2021 — TEAM POWER

Par. 50: “It follows that a temporary-work agency which, like Team Power
Europe, performs its activities of selecting and recruiting temporary
agency workers in the Member State in which it is established can
be regarded as performing ‘substantial activities’ in that Member
State, within the meaning of Article 14(2) of Regulation No
987/2009, read in conjunction with Article 12(1) of Regulation No
883/2004, only if it also carries out there, to a significant extent, the
activities of assigning those workers for the benefit of user
undertakings established and performing their activities in the
same Member State.”
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Ill. Road Transport: Applicable Rules
1. Specific Rules
Reg. 1071/2009 of 21 October 2009

establishing common rules concerning the conditions to be complied
with to pursue the occupation of road transport operator

Reg. 1072/2009 of 21 October 2009
on common rules for access to the international road haulage market

Reg. 1073/2009 of 21 October 2009
on on common rules for access to the international market for coach

and bus services

» based on Art. 91 TFEU (Transport)
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Ill. Road Transport: Applicable Rules
2. Labour Law

» and Posting of Workers Dir. 96/717?
based on Art. 56 TFEU (Freedom of Services)

» ECJ C-16/18 of 19 December 2019 — Dobersberger
(services on international trains)

» ECJ C-815/18 of 1 December 2020 — Federatie Nederlandse Vakbeweging
(drivers in the international road transport sector)
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Ill. Road Transport: Applicable Rules
2. Labour Law

(1) ‘Dir. 96/71 on posting of workers does not aim at introducing a specific policy
but at protecting employees posted in whatever sector of the economy’

(2) ‘a worker cannot, in the light of Directive 96/71, be considered to be posted to
the territory of a Member State if the performance of his or her work does not
have a sufficient connection with that territory’

(3) ‘a worker working as a driver in the international road transport sector ... is a
worker posted to the territory of a Member State ... where the performance of
that person’s work has a sufficient connection with that territory for the limited
period at issue.

| ™ . nn,:r‘;j,:\-s
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Ill. Road Transport: Applicable Rules
3. Labour Law

(4) ‘The existence of such a connection is determined in the context of an overall
assessment of factors such as the nature of the activities carried out by the
worker concerned in that territory, the degree of connection between the
worker’s activities and the territory of each Member State in which the worker
operates, and the proportion represented by those activities in the entire
transport service’
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Ill. Road Transport: Applicable Rules
2. Labour Law

Dir. 2020/1057 of 15 July 2020

laying down specific rules with respect to Directive 96/71/EC and
Directive 2014/67/EU for posting drivers in the road transport sector
and amending Directive 2006/22/EC as regards enforcement
requirements and Regulation (EU) No 1024/2012

COM Implementing Reg. 2021/2179 of 9 December 2021

on the functionalities of the public interface connected to the Internal
Market Information System for posting drivers in the road transport
sector:

IMI (Internal Market Information system) and RTDP (Road Transport
Posting Declaration portal) launched in 2022

_ i el
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https://www.postingdeclaration.eu/landing
https://www.postingdeclaration.eu/landing
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Ill. Road Transport: Applicable Rules
2. Labour Law
" Not posted:
— Bilateral transport operations

— Limited additional activities (loading / unloading)
— Transits

" Posted:
— Cross trade operations

— Cabotage operations

® End of Posting: when the driver leaves the host Member State in the
performance of the international carriage or at the end of unloading
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Ill. Road Transport: Applicable Rules
2. Labour Law
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Ill. Road Transport: Applicable Rules
2. Labour Law

https://transport.ec.europ
a.eu/transport-
modes/road/mobility-
package-i/posting-
rules_en
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Ill. Road Transport: Applicable Rules
3. Social Security

"  Specific Rule: Art. 14(2)(a) Reg 1408/71:
member of the travelling or flying personnel of an undertaking which, for hire
or reward or on its own account, operates international transport services for
passengers or goods by rail, road, air or inland waterway

= Reg 883/2004: only specific rules for:
— Vessels at sea: Art. 11(4)

— Flight crew or cabin crew: Art. 11(5)
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Ill. Road Transport: Applicable Rules
3. Social Security

Art. 13 (1)(a) Reg. 883/2004:
‘A person who normally pursues an activity as an employed person in
two or more Member States shall be subject:

to the legislation of the Member State of residence if he/she pursues a
substantial part of his/her activity in that Member State;’
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Ill. Road Transport: Applicable Rules
3. Social Security

Art. 13 (1)(b)(i) Reg. 883/2004:

‘if he/she does not pursue a substantial part of his/her activity in the
Member State of residence:

to the legislation of the Member State in which the registered office or
place of business of the undertaking or employer is situated if he/she is
employed by one undertaking or employer;’
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Ill. Road Transport
3. Social Security

no substantial part

state of residence

place of business

employed

self-employed

I

of activity in

substantial part of

activity in

state of residence

L

two or more
undertakings

one
undertaking

I

in two MS

place of business
in1MS

|

Art. 13(2)(b)(iii)
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Art. 13(2)

residence

establishment

establishment

Art. 13(2)(b)(1V)
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V. Place of Business
1. Recent Cases

» ECJ C-410/21 and C-661/21 of 2 March 2023 — DRV Intertrans

Problem:

Belgian transport companies established companies in other (‘second’) MS
for international transports. The latter have transport licenses, hired drivers
and posted them to the Belgian companies.

* The authorities of the 2" MS issued A1 certificates, but suspended them
on request of the 1t MS; they did not take a final decision.

* Reg.1071/2009 requires ‘an effective and stable establishment’ (for the
transport licence); Reg. 13(1)(b)(i) 883/2004 requires a ‘registered office or
place of business’

Y e EE
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IV. Place of Business
2. Transport Law v. Social Security Law

Art. 13 (1)(b)(i) Reg. 883/2004:

‘if he/she does not pursue a substantial part of his/her activity in the
Member State of residence:

to the legislation of the Member State in which the registered office or
place of business of the undertaking or employer is situated if he/she is
employed by one undertaking or employer;’

Art. 14 (5a) Reg. 987/2009:

“registered office or place of business’ shall refer to the registered office
or place of business where the essential decisions of the undertaking are
adopted and where the functions of its central administration are carried
out.’
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IV. Place of Business
2. Transport Law v. Social Security Law

Art. 2(8), 3(1) and 5(1) Reg. 1071/2009:

‘Member State of establishment’ means the Member State in which

an undertaking is established ...’

‘... in the Member State of establishment an undertaking shall: have
premises at which it is able to access the originals of its core

business documents ...;

organise its vehicle fleet’s activity in such a way as to ensure that vehicles
that are at the disposal of the undertaking and are used in international
carriage return to one of the operational centres in that Member State at
least within eight weeks after leaving it * ...

are registered and pay taxes ...
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IV. Place of Business
2. Transport Law v. Social Security Law

Par. 75: “It follows that the element of connection of the ‘registered office
or place of business’, referred to in Article 13(1)(b)(i) of Regulation
No 883/2004 to designate the Member State whose social security
legislation is applicable, is determined by the place from which an
undertaking is in fact managed and organised.”

Par. 78: “Therefore, the criteria for determining the place of establishment
of a transport undertaking for the purposes of obtaining a
Community licence for road transport are different from those used
to determine the place of establishment of that undertaking for the
purposes of Article 13(1)(b)(i) of Regulation No 883/2004.”
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V. Place of Business

2. Transport Law v. Social Security Law

Eftheia

Par. 81:

Y e EE
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“In those circumstances, the fact that a company holds a
Community licence for road transport may be a factor to be taken
into consideration when determining its registered office or place
of business, for the purpose of determining the national social
security legislation applicable in accordance with Article 13(1)(b)(i)
of Regulation No 883/2004, but cannot automatically constitute
proof of this, nor, a fortiori, irrefutable proof, nor can it be binding
upon the authorities of the Member State in which the work is
carried out.”
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V. Place of Business
3. Al Certificates

" Prior case law:
— ECJ, C-620/15 of 27 April 2017 — A-Rosa Flussschiff
— ECJ, C-527/16 of 6 September 2018 — Alpenrind and Others

— ECJ, C-17/19 of 14 May 2020 — Bouygues travaux publics and Others

" Procedure of dialogue and reconciliation is based on principles of ‘legal
certainty’ and of ‘sincere cooperation’

" Suspension of Al certificates does not end their binding effect
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V. Place of Business
3. Al Certificates

" But: If the issuing institutions do not undertake a reconsideration,
within a reasonable period? And if there are criminal proceedings
concerning fraud?

Par. 68: “a court of the Member State in which the work is carried out ...
may find that there has been fraud and consequently disregard that
certificate, for the purposes of those criminal proceedings, provided
that, first, a reasonable period has elapsed without the issuing
institution having reconsidered the grounds for issuing that
certificate and having adopted a decision on the specific evidence
submitted by the competent institution in the host Member State ...
and, second, that the guarantees inherent in the right to a fair trial
which must be afforded to those persons have been respected.”

_ i el
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V. Place of Business
3. Al Certificates

®  Recent Decision:

— ECJ, C-422/22 of 16 November 2023 — Zaktad Ubezpieczen
Spotecznych Oddziat w Toruniu

" Withdrawal of Al-Certificate based on Art. 13(2) Reg. 883/2004

"  Procedure according to Art. 5(2) to (4) Reg. 978/2009 no prerequisite
for withdrawal of its own motion

" Obligation of the institution, once that withdrawal has taken place, to
inform, as soon as possible, both other institutions and the person
concerned

lq Deloitte l'niEin; i Funded by the m
niveirst

Eftheia 1 Comvarizsica



Ulrich Becker

V. Concluding Remarks
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Introductory thoughts

* Always an intriguing topic

- When is cross-border healthcare required?

- Cross-border healthcare provision
- Not export of benefits stricto sensu, but

- ,export” of the right to healthcare

s University of Ljublona
lq Deloitte. [ h]]ij\'_m_wtc .
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Introductory thoughts

* Legal grounds

- National law

- Bilateral social security agreements (database)

- Multilateral (social security) agreements
- a.0. Trade and cooperation agreement with UK (TCA)
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Cross-border healthcare in the EU

TEU
O Atrticle 3 - social market economy

TFEU
O Article 153 - Union shall support and complement the activities of the Member States in the following fields:

B (c) social security and social protection of workers;
m (k) the modernisation of social protection systems without prejudice to point (c).

O Atrticle 48 — social security coordination

Charter of fundamental rights of the EU (Articles 34 and 35)
The Union recognises and respects the entitlement to social security benefits and social services providing

o
protection in cases such as ..., illness, ...

O Everyone residing and moving legally within the European Union is entitled to social security benefits and social
advantages ...

O Everyone has the right of access to preventive healthcare and the right to benefit from medical treatment.
(all in accordance with Union law and national laws and practices — no new competencies, but CJEU refers to it)

* K Kk
* *
* *
Funded by the ek
European
Commission
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Cross-border healthcare in the EU

1980s 2000s

Exte C of internal
market rules to each type
of healthcare schemes in
the EU and further

a healthcare service

must be regarded as a
1NN e 1

(Joined cases C-

286/82 and C-26/83 ication (e.q.
) justification)

s -

breakthrough cases Medical services

clu 1oved

Vo) — the hPFIO" (due to their special

authorisation scheme character) from the

implemented in the national scope of the Services

legislation is considered a DireF::tive (Directive
rier > Movems and 2006/123/EC)

this restriction annot

Source: Gabriela Berki

i Universite of | jubljona
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Cross-border healthcare in the EU

adoption of the new

set of SSC

Regulations:

coexistence upheld —

case law to be proposal of the Cross- o

addressed in a border Healthcare Dlrectlvr:\: 2011/24/EU
separate legal tool Directive entered into force

. 00—
Services Directive did

include medical medical  services  were Directive 2011/24/EU Directive 2011/24/EU
services ﬁ‘:(clgdec! fronE)_ the't_ sct;pe ?f adopted _ an had to be transposed in
e Services Directive due to unwanted baby? the MSs

their special characteristics
(e.qa. third party payer, social
solidarity, universal coverage)

Source: Gabriela Berki

s University of L jubljona
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Coordination of public healthcare systems

Regulations (EC) 883/2004 and 987/2009
o 2 paradoxes
m Coordination with a unification measure

m Visibility, comparing to a directive?

" Universin of Lubljora
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Coordination of public healthcare systems

o 3 situations

B Residence in another MS (S1 form)
B Stay outside of a competent MS (EHIC — necessary treatment, not a medical credit card)

B Planned treatment — prior authorisation (PA)
® Among the benefits, equal or equally effective treatment not available in due time
O Among the benefits? (e.g. case C-173/09 - Elchinov, EU:C:2010:581)
Waiting lists (e.g. C-372/04 - Watts, EU:C:2006:325)
Regardless of the reason for waiting (e.g. C-268/13- Petru, EU:C:2014:2271)
Procedural guarantees (e.g. case C-56/01 - Inizan, EU:C:2003:578)
Not if urgent? (e.g. case C-777/18 - Vas Megyei Kormdnyhivatal, EU:C:2020:745)

o O O O

m Payment according to the rules in the MS of treatment

* Kk
*
*
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Coordination of public healthcare systems

o Scope of application
B Personal scope (family members?)
B Material scope
® no medical assistance
® no social compensation schemes (Covid-19?)
® no private health insurances?

o Mutual trust and sincere cooperation
B Electronic Exchange of Social Security Information (EESSI, first time SI-AT)
B European Social Security Pass (ESSPASS, also instead of EHIC?)

i Univers i * ﬁ*
. m ' R Funded by the Bt
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EU healthcare market and consumers’

Directive 2011/24/EU

o Persons covered
m Time sequence (patient first or movement first)?
m Free choice between the Regulation and the Directive
® Both at the same time?

o Matters covered
m  Which healthcare is among the benefits in MS of affiliation?
m Telemedicine (MD-P, not MD-MD, substantive or procedural right)?

m Excluded
® |ong-term care (LTC)
® Organ transplant
® Public vaccination programs...?

b Universi Jjubljona
lq Deloitte. (), ¢ .““P
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EU healthcare market and consumers’ rights

o Principles Directive is based upon
B Free movement of services

B Active and passive free movement
® (-286/82 - Luisi and Carbone

o Consumer of healthcare

B Butinsured person at the same time (while in another MS and upon return)?

o Covering telemedicine?
m Only p2d

B Material or procedural right?

St Universite of | jubljora ** ﬁ*
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EU healthcare market and consumers’ rights

o Prior authorisation - distinctions with the Regulation (EC) 883/2004

B An exemption under the Directive

® Has to be regulated
Limited to hospital and highly specialised (costly) treatment

What if hospital treatment (in private clinic) is unplanned?

Has to be construed narrowly
Only necessary and proportionate, not arbitrary discrimination or an unjustified obstacle

B More difficult to justify than under the Regulation
® (-243/19 - Veselibas ministrija, EU:C:2020:872

m Directive rules when applying for prior authorisation under Regulations?
® (Case C-538/19 - Casa Nationala de Asiguréari de Sanatate and Casa de Asigurari de Sanéatate Constanta,

EU:C:2021:809

* Kk
* Tk
* *

Funded by the Fpen
European
Commission

lq Deloitte. [7iv¢isité
dePoitiers

Eftheia



: =

f/l‘ 1 S
'T OF WORKERS &

{ -' SUCMI.SECURIT\ CUURDINRTIUN

e
R
N

~
-
-

EU healthcare market and consumers’ rights

Equal treatment when determining prices of healthcare
o Equal treatment with insured patients?

O

Equal treatment with private patients?

o

Free will of a cross-border patient?

(@)

Steering of patients
B Asymmetry of information

B Some practical examples (e.g. HR)

o Discrimination of healthcare providers (reverse discrimination or better law approach)

i Universif fubljona
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Cross-border healthcare in the EU

Today?
o In 2022, the third Commission report on the operation of the CBHC Directive was published
(EC Report 2022)

o Free will of a cross-border patient? ,The Directive’s potential for improving access to cross-
border healthcare continues to be hampered by some issues.”

o ,The complex legal relationship between the Directive and the Regulation is difficult for the
general public to understand, and for NCPs and health insurers to communicate to patients.
At the same time, the responsibility for choosing the route that is more beneficial is often left
to patients, with uncertain financial implications. This raises doubts as to whether clarity
between the Directive and the Regulation has been achieved for the benefit of patients.”

" Universin of Lubljora
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Concluding thoughts

Not an easy legal landscape
o Regulations and the Directive
o Interpretation of TFEU by the CJEU still possible

Combined application
o National and EU law?
o Regulations and the Directive?

More EU competence?
o European Health Union (EHU)?
o European Health Data Space (EHDS)?

s University of Ljubljora
I o e Funded by the
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Citerature

New MovesS report: G. Berki (ed), F. Costamagna, N. Rennuy, G. Strban, The relationship
between the Regulations on the coordination of social security systems and the Directive on

the application of patients’ rights in cross-border healthcare, 2023 (link)

Strban, Grega: Cross-border healthcare and social security rights, in: Frans Pennings, Gijsbert
Vonk (Eds.): Research Handbook on European Social Security Law, Second Edition, Edward

Elgar Publishing 2023, p. 332-352 (link)
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What tools do we have?

Do they fit in here?

Necessary healthcare (EHIC)

- Not for situations, when the person travels abroad
to receive healthcare there

- Real-life solution

Planned healthcare (S2)

- standardly - prior authorization,
- not really suitable for emergency situations

Planned healthcare (Directive)

- Can be used for emergency situations, not really
fair that the person has to pay in emergency
- Price differences, administrative burden



Solutions? ...bilateral

Bilateral agreements on emergency
services (CZ-AT, DE)

Ambulances are allowed to cross the border

- Reimbursement of the costs is problematic —
reference to EU rules, or sort of waiver agreement

- Used only minimally

- Renegotiation opened with DE — no major
changes in reimbursement, a posteriori S2 route
preferred

Case: AT helicopter officially asked by CZ to help in CZ, CZ
iInsured person transported within CZ (did not cross the
border), invoice for 2000€ sent to the patient



Solutions? ...EU level

Mass casualty disasters

Originally covid-19 cross-border transports, now
more general scope

At that time search for Art. 19 %2 now shift to 19 %
Working group (BE, C2)

Note to the AC discussing the possibilities, a
posteriori S2 route as a preferred solution
(Elchinov judgment C-173/09)

Definition of mass casualty disaster? No, but...
Costs of transport included in S2

Next step (if approved by the AC) — new AC
decision



Solutions? ...national level

Cross-border amendment to the
Health Insurance Act 48/1997 Caoll.

A posteriori S2 for emergency situations

- Long term S2 if healthcare not accessible in CZ

- Possibility of contract between health insurance
fund and foreign healthcare provider

- Transport covered by insurance from EU to CZ if
financially advantageous for the fund



Solutions? ...price differences

Cross-border Healthcare Directive

- Substantial price differences CZ x AT, DE, no

major change in the last 10 years
- Lasting problem that could be addressed by

external/EU funding — Gmund model
- How high are the differences and what would be
the financial impact

Out-patient healthcare In-patient healthcare

2022 2012 2022 2012
CZ | 2892 K¢ 100%[2 336 K& 100%| [CZ | 79352 K& 100% 24 309 K¢ 100%
DE | 4764 K& 165%2 733 K& 116%| [DE | 124 040 K¢| 156%| 68 243 K¢ 280%
AT | 4 633 K& 160%)3 384 K& 144%) |AT | 140 491 K& 177% 93 110 K¢ 380%
PL | 711K¢ 24% 528K 22%| |PL | 16842K¢ 21% 12340KY 50%
SK | 1609 K& 55%|1 133 K& 48% ISK | 50361 K& 63% 17863KY 73%
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Telework
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legislation and other current issues
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Mezinarodni telework —
prislusné pravni predpisy v
socialnim zabezpeceni a dalsi
aktualni otazky

JUDr. Gabriela Pikorova, vedouci odd.
koordinace socialniho zabezpeceni, MPSV



Telework (prace na dalku)

Prace na dalku/telework -znaky

Zpravidla oznaCuje pracovni rezim, kdy zameéstnanci
vykonavaji sveé pracovni povinnosti mimo centralni
kancelar nebo fyzické pracovisté, obvykle z domova
nebo z jinych vzdalenych mist. Prace na dalku Casto
zahrnuje pouzivani technologii, jako jsou pocitaCe,
pripojeni k internetu a telekomunikaéni nastroje, které
umoznuji zustat ve spojeni s IT prostiedim
zameéstnavatele, kolegy a klienty.



Telework (prace na dalku)

dPodle odhadu Spoleéného vyzkumného centra EU je
cca 37% pracovnich pozic v ramci trhu prace EU
vhodnych k praci na dalku.

dMoznost prace na dalku v ramci flexibilniho
usporadani  pracovni doby je jednim @z
nejpreferovanéjSich zameéstnaneckych benefitu.

Vyznam pravidel pro praci na dalku a jejich dopad
nabyva jiz léta postupné na vyznamu, pandemie Covid
nastup teleworku jesté urychlila.



Telework (prace na dalku)

Vnitrostatni Mezinarodni situace
situace

Pracovni Beze zmén Mozné dopady vykonu prace v jiném
pravo (specifika v BOZP) staté nez je obvyklé pracoviste
Socialni Beze zmén Mozné dopady v zavislosti na
zabezpeceni rozsahu teleworku

Dané Beze zmén Mozné dopady ve zdanéni pfijmu

zamestnance i podniku.

Mozné dopady preshranicnino teleworku na  povinnosti
zameéstnavatele ve vySe uvedenych oblastech mohou ovliviiovat
ochotu zaméstnavatellu v preshrani¢nich pfipadech tento benefit
poskytovat, potencialné tedy hrozi odliSné zachazeni se
zameéstnanci v zavislosti na tom, zda jsou rezidenti statu obvyklého
pracovisté, nebo jiného statu.

Usneseni EP €. 2664 z 19.6.2020 poukazuje v souvislosti
s Covidovymi omezenimi na nutnost rovnosti zachazeni
s preshraniénimi pracovniky.



Telework (prace na dalku) — socialni zabezpeceni

Pokud zaméstnanec kromé& prace v prostorach zaméstnavatele
vykonava praci i v misté/staté svého bydlisté, jde o vykon prace ve
dvou zemich — pouziva se ¢l. 13 Narizeni 883/04. Pokud je prace ve
staté bydlisté ve vétSim rozsahu nez 25%, pfisluSnym statem je stat
bydlisté.

V dobé pandemie COVID — prace z domova neméla vliv na urceni
prisludnych pravnich predpist (neformélni dohoda mezi CS
existovala od jara 2020, nasledné byla formalizovana v ramci
Spravni komise a trvala az do 30.6.2023)

Od 1.7. 2023 — Ramcova dohoda o teleworku — dohoda mezi
participujicimi staty na vyuziti vyjimek dle €l. 16 Nafizeni 883/04
Prace na dalku s pfipojenim na IT infrastrukturu zaméstnavatele
Obvyklé pracovisté (prostory zaméstnavatele) v jednom staté
dMéné nez 50% rozsahu prace na dalku.

Ostatni pripady je mozné reSit béznymi vyjimkami.
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Online sluzba Zadost o
urceni pouzitelnych
pravnich predpisi
(formular Al) - aplikace

Mgr. Jana Opltova

Datum 22.02.2024




Sluzba Zadost o urceni pouzitelnych
pravnich predpisti
= spusténa dne 1.2.2024

= je dostupna uzivateldm prihlasenym do ePortalu CSSZ
prostrednictvim datové schranky nebo identity obcana
véetné pouziti certifikatd evropskych (IIG)
Prihlasit do ePortalu E I

j",-% Mobilni kli¢ eGovernmentu

'%‘: eObcanka

F NIA ID (dFive ,Jméno, Heslo, SMS")

|dentita DATOVE
obcana SCHRANKY

< * lIG - International ID Gateway
Fihl
¢ o . .
po p ® I. I.CA identita s kartou Starcos
pro; "
ja mit fyzicke,
isto odt & osoby. iD MojeID

5" BANKOVNI IDENTITA
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Sluzba Zadost o urceni pouzitelnych
pravnich predpisi

= poskytuje klientim moZnost predvyplnéni Gdajt z evidence CSSZ

= obsahuje tooltipové napovédy, které klientim poradi, jak Zadost
spravné vyplnit

= v zavislosti na zvolené situaci Vyslani, Soubéh, Vyjimka, Jina situace
dochazi ke skryvani blok{ ¢i otazek, které k posouzeni dané situace
nejsou relevantni

= umoznuje ulozeni rozpracovanych zadosti a Sablon pro opakované
pouziti

= umoznuje nahled na podanou zadost ve sluzbé Moje podani ePortalu
CSSZ

= umoznuje vytisknout podanou zadost (vCetné potvrzeni o podani
zadosti)
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Zadost o uréeni pouzitelnych
pravnich predpisti pro zameéstnance

Existuje ve dvou jazykovych mutacich:
= pro zameéstnance — pojisténce

CZ: https://eportal.cssz.cz/web/portal/-/sluzby/zadost-o-urceni-pouzitelnych-pravnich-
predpisu-pro-zamestnance-pojistenec

EN: https://eportal.cssz.cz/web/portal-en/-/services/request-for-determination-of-legislation-
applicable-for-an-employee-insured-person

= pro zaméstnavatele

CZ: https://eportal.cssz.cz/web/portal/-/sluzby/zadost-o-urceni-pouzitelnych-pravnich-
predpisu-pro-zamestnance-zamestnavatel

EN: https://eportal.cssz.cz/web/portal-en/-/services/request-for-determination-of-legislation-
applicable-for-an-employee
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https://eportal.cssz.cz/web/portal/-/sluzby/zadost-o-urceni-pouzitelnych-pravnich-predpisu-pro-zamestnance-pojistenec
https://eportal.cssz.cz/web/portal/-/sluzby/zadost-o-urceni-pouzitelnych-pravnich-predpisu-pro-zamestnance-pojistenec
https://eportal.cssz.cz/web/portal-en/-/services/request-for-determination-of-legislation-applicable-for-an-employee-insured-person
https://eportal.cssz.cz/web/portal-en/-/services/request-for-determination-of-legislation-applicable-for-an-employee-insured-person
https://eportal.cssz.cz/web/portal/-/sluzby/zadost-o-urceni-pouzitelnych-pravnich-predpisu-pro-zamestnance-zamestnavatel
https://eportal.cssz.cz/web/portal/-/sluzby/zadost-o-urceni-pouzitelnych-pravnich-predpisu-pro-zamestnance-zamestnavatel
https://eportal.cssz.cz/web/portal-en/-/services/request-for-determination-of-legislation-applicable-for-an-employee
https://eportal.cssz.cz/web/portal-en/-/services/request-for-determination-of-legislation-applicable-for-an-employee

Zadost o uréeni poumtelnych
pravnich predpist pro OSVC

Existuje ve dvou jazykovych mutacich:

CZ: https://eportal.cssz.cz/web/portal/-/sluzby/zadost-o-urceni-pouzitelnych-pravnich-
predpisu-pro-osvc

EN: https://eportal.cssz.cz/web/portal-en/-/services/request-for-determination-of-legislation-
applicable-for-a-self-employed-person
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ePortal €SS7 - Online slufby - Pro pojisténce - Zadost o uréeni pouzitelnych pravnich predpist pro zaméstnance

I .. YRR om0
Zadost o uréeni pouzitelnych pravnich predpisti pro

zamestnance

( ULOZISTE ROZPRACOVANYCH ZADOSTI A SABLON )

Touto sluzbou zada zaméstnanec nebo jeho zaméstnavatel o urfeni pouzitelnych pravnich predpist socialniho
zabezpeteni a vystaveni potvrzeni, tj. formulai'e A1 v pfipadé evropskych koordinacnich nafizeni nebo
bilateralniho formulaie/potvrzeni v pripadé mezinarodni smlouvy o socialnim zabezpeceni.

Tato sluzba je urena take pro situace, kdy zameéstnanec soutasné vykonava samostatnou vydélecnou ginnost.

Vice o urtenf statu pojisténi ve vztahu k evropskym koordinaénim nafizenim naleznete na webu CSSZ.

Vice o uréeni statu pojisténi ve vztahu k mezinarodnim smlouvam o secidlnim zabezpeceni, které Ceska

republika uzaviela, naleznete na webu CSSZ.

GDPR - INFORMACE O ZPRACOVANT 0SOBNICH UDAI0
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Zadost o uréeni pouZitelnych pravnich piedpist pro zaméstnance
Tato F2dost sloui pro Gely uréeni piisluSnosti k pravnim pfedpisim socidlniho zabezpedeni v souladu s nafizenim (ES) & 883/2004 a jeho provadécim nafizenim &
987/2009, nafizenim (EHS) £ 1408/71 a jeho provadEcim nafizenim & 574/72 & mezinérodnimi smlouvami o socidlnim zabezpeteni, které Ceska republika uzaviela

Ma zaklad® niZe uvedenych Gdajl Zadam o uréeni pouZitelnych pravnich predpisd dle pifsluiného clanku platnych koordinagnich nafizeni nebo mezinarodni smlouvy o
socialnim zabezpeieni jako *

D wyslani

soub&h ginnosti @ B wyjimka @ B jind situace O

Z3d&m o vystaveni potvrzeni o pFisluinosti k prévnim pFedpisim socidlning zabezpeteni z divodu vikonu vjdélegné Einnosti v dobé

od * =] @ do " g O

Udaje o Zadateli ~
Staty vykonu vydélecné Cinnosti ~
Udaje o zaméstnavateli v Ceské republice ~
Udaje o vykonu Zinnosti zamé&stnance v Ceské republice ~
Udaje o zaméstnavateli v zahrani€i ~
Udaje o vykonu &innosti zaméstnance v zahranii ~
Poméry vykonu Cinnosti zaméstnance ~
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Zaméstnavatel v Ceské republice &. 1 Zameéstnavatel v Ceskeé republice ¢. 1
Predvyplnéni (dajll o Zadateli z evidence (557 Pedvyplnéni (dajli o Zadateli z evidence CSSZ
Aplikace umoZfiuje predvyplnéni informaci o zaméstnavateli ze seznamu vasich zaméstnavatel v evidenci £55Z. Aplikace umoZiiuje pfedvyplnéni informaci o zaméstnavateli ze seznamu vasich zam&stnavatell v evidenci

Sezram zaméstnzvateld .
Lukas trade s.ro., 6695112885, . ~ (1) O DOPLNIT UDAJE

@ (idaje o zam&stnavateli byly doplnény do Z3dosti.

VYMAZAT UDAE O
ZAMESTHAVATELI

Zakladni Udaje o zaméstnavateli

Dafiové identifikalni Eislo

Mazev budovy
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éwﬁz ePortal TISKOPISY ~ ONLINE SLUZBY  DALSIINFORMACE  WEB £S5z [ QL Josef Hajek ~ Z ~
o

2Poriél €557 - Online slufby - Propg|

Ulozisté rozpracovanych Zadosti a $ablon

iEtdnce - Z3dost o ureni pouitalnych prévnich pfedpish pro zaméstnance

Rozpracované 7adosti

W seznamu rozpracovanych zadosti naleznete dfive vytvofené neodeslané zadosti. Zadosti miZete znovu otevfit, nebo smazat. Pro zobrazeni podanych Zadosti pokraéujte
do Moje podani.

D Typ Zadatel Datum zaloZeni Datum a £as posledniho uloZeni

] Soub&h Einnosti Josef Hajek 5.2.2024 5.2.2024 11:15:29 H

O Vyslani Josef Hajek 2.2.2024 2.2.2024 115034 H

| Soub&h Einnasti Josef Hajek 2.7 2074 7.7 7074 110836 :
Sablony

Sablony jsou kompletné vyplnéné #adosti 2 minulosti, které miZete wyusit pro piedvyplnéni nové Zadosti. Sablonu je mozné uloFit pfi odesilani Zadosti. NiZe je uveden
seznam Vami uloZenych Sablon, které miZete pouZit pro zaloZeni nové Zadesti, nebo smazat.

\:‘ Nazev Sablony Datum a &as vytvoieni

OJ 0502 soubéh 5.2.2024 10:4559 H
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Vedle online aplikace jsou klientdm CSSZ stéle dostupné doposud pouZivané
online interaktivni tiskopisy. Klienti si mohou zvolit, zda k online podani
zadosti pouziji interaktivni tiskopis nebo aplikaci.

Predpoklada se, ze online tiskopis budou nadale pouzivat predevsim klienti
(zameéstnavatelé), kteri zadosti podavaji pomoci mzdovych software.

VSechny sluzby (tiskopisy, aplikace) jsou dostupné v Ceské a anglické verzi:
https://eportal.cssz.cz/web/portal
https://eportal.cssz.cz/web/portal-en

‘gg ePortal TISKOPISY  ONLINE SLUZBY

online sluzby
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https://eportal.cssz.cz/web/portal
https://eportal.cssz.cz/web/portal-en

Spolecna zadost zaméstnance a zaméstnavatele o vystaveni potvrzeni W7
o prislusnosti k pravnim predpisiim socialniho zabezpeceni éssz

Tato ZFdost sloufi pro Géely uréeni piislugnosti k pravnim pfedpisim socidinho zabezpeceni v souladu s nafizenim (ES) ¢ 883/04 ajeho provddécim nafizenim & 987/09, nafizenim (EHS) & 1408/71 a
jeho provddécim nafizenim £, 574,72 a mezindrodnimi smilouvami o sociEinim zabezpedeni, které Ceskd republika uzaviel.

K6d 0SSZ  Mistnd pfisiusng 0SSZ/PSSZ/MSSZ Brno ©
18 |[pssz (118) -

[“1Zadost podava zaméstnavatel [ ]7adost podava zaméstnanec

Z3dadm o vystaveni potvrzeni o piisiugnosti k pravnim pfedpisiim socidinho zabezpeteniz divodu vkonu vidéleéné dinnosti v dobé

@ [ tsam ] oo (NS

na tzemi [] EU/EHP/Swycarska [ stitu/f, se kterym/i CR uzaviels mezindrodni smiouvuf'y o socidinim zabezpedeni

Na zikladé nife uvedenych ddajll #Fddm o posouzeni své situace dle pfisludnéha Cinku platnych koordinacnich nafizeni nebo mezindrodni smiouvy o socidinim zabezpedeni jako
vyslani [ soubéh &innosti O wvyjimka [ jina situace

A. Zakladni identifikace Zadatele
Piiimeni Jména Titul Rodné Eislo
Pokusny | |Jan | | | | |
Rodné pijmeni Difvajs prjmeni
Rodné jméno Statni pislugnost Datumn narozeni

| — O O

Pohlavi [ Zena mui 1 neznimé
Misto narozeni Region narozeni Stdt narozeni
[Praha | [Praha | [ Eeska repubiia -
ADRESA BYDLISTE — NEMUSI SE SHODOVAT S ADRESOU TRVALEHO POBYTU (viz informace v pokynech k wypliiovani)
Mazev budowvy Ulice Cislo popisné Obec
| |Testovacf | |1_ | |Praha 5 |
Region PSC St
’_9 | [150 00 | [ Geska republia -
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Déekuji za pozornost.

Mgr. Jana Opltova
oddéleni mezinarodnich pojistnych vztah(
E-mail: jana.opltova@cssz.cz
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UNIVERZITA KARLOVA

Pravnicka fakulta

Prace na dalku — preshranicni
pracovnépravni otazky

S
22.2.2024 T Jakub Tomsej # 26



Spokojeny zameéstnanec?




Zameéstnanci — pendleri

Zamestnanci — cizinci v obtizné zivotni situaci

Zameéstnanci — cizinci hledajici stalé zameéstnani na
dalku

Zamestnanci — pracovnici platforem
(crowdworking)



Teze 1: VétSina zameéstnavatelu umoznuje vykon
prace pouze na konkrétni domaci adrese nebo na
uzemi CR.

Teze 2: VétSina zameéstnavatelu v pracovni
smlouve sjednava, ze se ridi ceskym pravem.



¢ Pojem prace na dalku

Prace na dalku je formou organizace a/nebo
vykonu prace vyuzivajici informacnich technologii
v kontextu pracovni smlouvy/poméru, kdy zavisla
prace, ktera by mohla byt také vykonavana v
prostorach zamestnavatele, je provadéna mimo

tyto prostory.
(Cl. 2 R&mcové dohody o praci na dalku 2002)



@i@ Rozhodné pravo pro pracovni smlouvy

* Narizeni Evropského parlamentu a Rady (ES)
¢. 593/2008 ze dne 17. Cervna 2008 o pravu
rozhodném pro smluvni zavazkové vztahy (Rim I)

e Cl. 8 —individualni pracovni smlouvy

* Ochranna funkce pracovniho prava vs. volny pohyb
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e Cl. 8 (1): Individudlni pracovni smlouva se Fidi
pravem zvolenym stranami v souladu s ¢lankem 3.
Tato volba vsak nesmi zameéstnance zbavit ochrany,
kterou mu poskytuji ustanoveni, od nichz se nelze
smluvné odchylit podle prava, které by v pripadé
neexistence volby bylo pouzito na zakladé
odstavcu 2, 3 a 4 tohoto clanku.

* Bod 35 preambule: Zameéstnanci by neméli byt
zbaveni ochrany, kterou jim poskytuji ustanoveni,
od nichz se nelze smluvné odchylit nebo od nichz
se |ze odchylit pouze v jejich prospéch.
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Lex loci laboris

Cl. 8 (2): V mite, ve které nebylo pravo rozhodné
pro individualni pracovni smlouvu zvoleno
stranami, se smlouva ridi pravem zeme, v niz,

pripad
obvyk

obvyk

né z niz, zamestnanec pri plnéni smlouvy
e vykonava svoji praci. Za zménu zeme
ého vykonu prace se nepovazuje, kdyz

zameéstnanec docasneé vykonava svou praci v jiné

zemil.
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Lex loci laboris

* Nejoblibenéjsi hranicni urcovatel SDEU - pokud
soud clenského statu, kde bylo fizeni zahajeno, neni
schopen jednoznacneé urcit ,,misto, kde
zameéstnanec obvykle vykonava svou praci®, musi
pro ucely ovéreni své prislusnosti urcit ,,misto,
odkud zameéstnanec vykonava podstatnou cast
svych povinnosti vuci zaméstnavatele

* Napr. misto, ze kterého pracovnik uskutecnuje své
sluzebni jizdy, kam se po skonceni prace vraci, kde
dostava pokyny ke svym sluzebnim jizdam
a organizuje svoji praci, jakoz i misto, kde se
nachazeji pracovni nastroje

* C-168/16 a C-169/16 Moreno Oscar a Nogueira
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e Cl. 8 (3): Nelze-li rozhodné pravo na zakladé
odstavce 2 urcit, rfidi se smlouva pravem zemeé,
V niz se nachazi provozovna, ktera zameéestnance
zamestnala.




e Provozovna zaméstnavatele

* C-384/10 Voogsgeerd: Zemi, ve které se nachazi
provozovna zameéstnavatele... - jde o
provozovnu, ktera se zaméstnancem uzavrela
pracovni smlouvu, zverejnila pracovni inzerat,
organizovala nabor...
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4 Pomocné kritérium

* § 8 (4): Vyplyva-li z celkovych okolnosti, ze je
smlouva uzeji spojena s jinou zemi, nez je zeme
uvedena v odstavcich 2 nebo 3, pouzije se pravo
této jiné zeme.




Nejuzsi spojeni

* (C-64/12 Schlecker: Naproti tomu je tfeba z mnoziny
vyznamnych prvku vazby zohlednit zejména zemi, ve
které zaméstnanec odvadi dané a poplatky z pfijmu ze
své Cinnosti, jakoz i zemi, ve které se ucastni socialniho
pojisténi a ruznych systému dlichodového pojisténi,
zdravotniho pojisténi a pojisténi pro pripad invalidity.
Kromeé toho vnitrostatni soud musi rovnéz zohlednit
vsechny okolnosti véeci, jako jsou zejména skutecnosti
spojené se stanovenim mzdy nebo ostatnich pracovnich
podminek.

* Literatura: jazyk smlouvy, volba prava, narodnost stran...
* Patrné jen zcela vyjimecné pripady
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* Ochranna funkce — nevedou vsak vzdy k volbé
prava pro zamestnance nejvyhodnéjsiho.

* Organizacni funkce — zaméstnavatel vsak
mnohdy nebude znat pravo, podle néhoz ma
postupovat
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o Imperativni ustanoveni

e Cl. 9: Imperativni ustanoveni jsou ustanoveni,
jejichz dodrzovani je pro stat pri ochrané jeho
verejnych zajmu, jako napr. jeho politického,
spolecenského a hospodarského usporadani
zasadni do té miry, ze se vyzaduje jejich pouziti
na jakoukoli situaci, ktera spada do jejich oblasti
pusobnosti, bez ohledu na pravo, které by se
jinak na smlouvu podle tohoto narizeni pouzilo.

 Literatura: koalicni pravo, zakaz diskriminace,
svoboda projevu na pracovisti... a i vSe co
garantuje PWD?
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Smérnice o vysilani zaméstnancd v ramci poskytovani sluzeb

§ 319 ZP: Je-li zaméstnanec zameéstnavatele z jiného clenského statu Evropské
unie vyslan k vykonu prace v ramci nadnarodniho poskytovani sluzeb na dzemi
Ceskeé republiky, vztahuje se na ného Uprava Ceské republiky, pokud jde o

a) maximalni délku pracovni doby a minimalni dobu odpocinku,
b) minimélm’ délku dovolené zZa kaIendéFm’ rok nebo jeji pomérnou c“:ést

eVV/

stanovené v § 114 as 118 nebo slozky platu stanovené v § 123 az 130 a § 132,
133 a 135,

d) bezpecnost a ochranu zdravi pri praci,

e) pracovni podminky téhotnych zaméstnankyn, zaméstnankyn, které koji, a
zameéstnankyn do konce devatého mésice po porodu a mladistvych zaméstnancu,

f) rovné zachdazeni se zameéstnanci a zaméstnankynémi a zakaz diskriminace,
g) pracovni podminky pfi agenturnim zameéstnavani,
h) podminky ubytovani, pokud jej zaméstnavatel poskytuje zameéstnanci,

i) nahrady cestovnich vydajl v souvislosti s vykonem prace s tim, ze za pravidelné
pracovisté se povazuje obvyklé misto vykonu prace na uzemi Ceské republiky.
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cénar €. 1 — Pendler
2% >0

:

* Zameéstnanec s bydlistém v ASi pracuje pro
zamestnavatele v Hofu, pracovni smlouva uvadi
misto vykonu Hof a zaméstnanec pracuje

(a) Vyluéné z domova
(b) Hybridné az dva dny v tydnu z domova

(c) Vyluéné z domova + v pracovni smlouveé je
volba némeckeého prava

(d) Hybridné + v pracovni smlouvé je volba
némeckého prava
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S0 Scénar ¢. 2 — Socidlni udalost

e Zameéstnavatel se sidlem v Praze zaméstnava v
Praze rumunského zameéstnance v hybridnim
rezimu. Na zadost zaméstnance (péce o
zdravotné postizeného pribuzného)
zameéstnavatel povoli

(a) vykon prace z Rumunska na dobu urcitou tri
mesicu,

(b) vykon prace z Rumunska vzdy max. jeden
tyden v mesici,

(c) vykon prace z Rumunska na dobu neurcitou.
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e Scénar €. 3 — Digitalni nomad

e Zamestnavatel se sidlem v Praze zameéstnava
zamestnance slovenského puvodu, ktery se pfri
vykonu prace na dalku pohybuje mezi ruznymi

zememi, aniz by k nékteré z nich meél blizsi
vztah.
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 Ramcove dohody k aplikaci cl. 16(1) narizeni
(ES) ¢. 883/2004 ve vztahu k obvyklé
preshranicni praci na dalku (telework)
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Ramcové dohody se vztahuji jen na

zamestnance, kteri...

maji pouze jednoho zamestnavatele,

vykonavaji pro tohoto zamestnavatele preshranicni praci
na dalku (zpravidla z domova); to znamena, ze jejich
bydliste, odkud obvykle vykonavaji praci na dalku, se
nachazi v Zemi 1 a sidlo/provozovna zamestnavatele,
kde obvykle vykonavaji praci, se nachazi v Zemi 2,
prace vykonavana na dalku je stejna jako prace
vykonavana v sidle/provozovné zameéstnavatele,
prace na dalku je vykonavana pomoci informacnich
technologii,

prace na dalku ve state bydlisté je vykonavana

v rozsahu 25 - 40 % z celkoveho vykonu zavislé
cinnosti,

udeleni vyjimky je v jejich zajmu.
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Ramcova dohoda

Zamestnanec vykonavajici praci na dalku ve state bydlisté v rozsahu
25 % az 40 %, ktery ma dle &l. 13(1)(a) nafizeni (ES) ¢. 883/2004
podléhat pravnim predpisum ¢lenského statu bydlisté, avSak v jehoz
zajmu je podléhat pravnim pfedpisum statu sidla zaméstnavatele,
muze pozadat o vyjimku podle konkrétni Ramcové dohody, pficemz
zadost poda u prislusné instituce ve staté sidla svého zaméstnavatele.
Pri splnéni podminek Ramcové dohody ma zameéstnanec na udéleni
vyjimky pravni narok.

Pokud zameéstnanec vykonava praci na dalku ve staté bydliste

v rozsahu méné nez 25 %, podléha pravnim predpisum statu sidla
zameéstnavatele dle Cl. 13(1)(b)(i) narizeni (ES) C. 883/2004.

Pokud zaméstnanec vykonava praci na dalku ve staté bydliste

v rozsahu vysSSim nez 40 %, Ramcoveé dohody se na n€j nevztahuiji.
Presto ma moznost pozadat o vyjimku dle €l. 16(1) nafizeni (ES) C.
883/2004. Na udéleni takové vyjimky neni pravni narok, maze vsak byt
udélena po dohodé pfislusnych instituci dot€enych Clenskych statu.
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Teze 1: VétSina zameéstnavatelu umoznuje vykon
prace pouze na konkrétni domaci adrese nebo na
uzemi CR — mozna by ale tak striktni byt nemuseli.

Teze 2: VétSina zameéstnavatelu v pracovni
smlouve sjednava, ze se ridi ceskym prav — pred
jistou mirou pravni nejistoty je to ale neuchrani.
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Danové dopady
u zamestnance



Danoveé rezidentstvi

Zdanuje
Deklaruje/zdafiuje v Ceské republice Danovy
DE) ﬁovy v Ceské republice _
i N pouze pfijmy ze nerezide
rezigent ; , zdroju na uzemi nt
Ceské republiky,

(tzn. jak pfijmy ze zdroju na
uzemi Ceske republiky, tak i - pokud mezinarodni smlouva
pFijmy ze zdroju v zahranici). nestanovi jinak.
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Urceni danoveé rezidence dle ZDP

Obvykly pobyt

= pobyt v Uhrnu alespori 183
dni v pfislusném kalendarnim
roce (zapocitava kazdy
zapocaty den pobytu).

Danovy ENISE
rezident I ,m,isto, kde mé fyzicka qsoba
staly byt (Ize usuzovat Umysl
trvale se v tomto byté zdrZovat;
dlouhodobé vyuzivat).

Obvykly
pobyt

Bydli§té

NaplInéni jen jednoho z kritérii sta€i, zadné nema prednost a testovat je vzdy potireba obé kritéria.

Danovy

. * Nespliuje vySe uvedené nebo
nere2|de * to o ném stanovi mezinarodni smlouvy, T

Nt « popfipadé se na tzemi CR zdrzuje pouze za Géelem studia
nebo léceni.

Jmmn— Emmmy'Y SN (||} ]

KPMG »



SZDZ — Zavisla cinnost (Zaméstnani)

Clanek 15 modelové smlouvy OECD — primarné zdanéni ve staté vykonu &innosti

Vyjimka zdanéni pouze ve staté rezidence:

Obvykle za splnéni vSech nize uvedenych podminek:
v méné nez 183 dni v relevantnim darfiovém roce / kalendarnim roce / jakychkoliv po
sobé jdoucich 12 mésicich pocinajicich nebo koncicich v pfedmétném danovém roce
(lisi se v jednotlivych smlouvach) bylo straveno ve ,Druhém staté” a
v' odména je vyplacena zaméstnavatelem nebo za zaméstnavatele, ktery neni
rezidentem tohoto ,Druhého statu® a
v' odména nejde k tizi stalé provozovny, zfizenou zaméstnavatelem v tomto ,Druhém

bq13

staté”.

Potreba zkoumat kazdou smlouvu individualné!

KPMG 145



Danové dopady
pro zamestnavatele

- riziko vzniku
stalé provozovny

- mzdova agenda



Stala provozovna (fixed place) — druh
cinnosti (CR)

Pripravné

a pomocneé
prace
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Stala provozovna (fixed place) — druh
cinnosti (CR)

Prlpravnel éinno/
apomocne
prace

V pfipadé pfipravnych a pomocnychvc“:innostl' nevznika
stala provozovna v CR
(neni jiz potfeba zkoumat dalSi kritéria).

©2024 KPMG Ceska republika, s.r.0., a Czech limited liability company and a member firm of the KPMG global organization of b t Classification: KPMG Publ
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Stala provozovna (fixed place) — druh
cinnosti (CR)

&y

|

V pfipadé vykonu hlavni Cinnosti je nutné vyhodnotit dalsSi kritéria.
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Vznik stalé provozovny v CR (fixed place of
business)

Hlavni ¢innost zaméstnavatele (generovani prijmi)

Zaméstnavatel vyzaduje praci z domova,
podporuje ji, ma ji plné pod kontrolou

Pravidelna, stala a soustavna ¢innost

Vznik stalé provozovny (fixed place)




Stala provozovna — dariové povinnosti (CR)

Povinnosti zahraniéniho subjektu, kterém nika
Vi iz icni ubjektu u vzni ~

na Gzemi CR stala provozovna: /0
S

» Registrace k dani z pfijm0 pravnickych osob \
> Vyéisleni zakladu dané stalé provozovny v CR
(tzv. separate entity approach) %\

> Danova pfiznani k dani z pfijm0 pravnickych osob %%

MozZnost poZadat o zavazné posouzeni metody
&Y stanoveni zdkladu dané stdlé provozovny v CR

tion: KPMG Public 151




(Zahrani¢ni) platce dané (CR)

Zahraniéni subjekt, ktery

ma na uzemi CR stalou provozovnu na Gzemi CR zaméstnava své
(s vyjimkou sluzbové stalé provozovny) zaméstnance déle nez 183 dnu

= -
e aaidan

tion: KPMG Public 152



Povinnosti platce dané v CR

Registrace jako
platce dané

Povinnost srazet

a odvadét zalohy na dan
z prijmu ze zavislé
¢innosti za zaméstnance

Vedeni mzdové
evidence
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