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“Creative Content in a European Digital Single Mark  et: Challenges

for the Future”

Reflection Document of EU Commission’s Directorates General
for Information society and for Internal market

Comments from RTL Group

RTL Group welcomes the opportunity to comment am jtint Reflection Document of DG
INFSO and DG MARKT on the Challenges for the Futnir€reative Content in a European
Digital Single Market, as this document addressegeral fundamental aspects of our
company’s business.

Executive Summary

1.

RTL Group ensures widespread distribution of audiesl content and of music to
consumers across Europe. Digital content is maddadle on a daily basis to more
than 200 million consumers on all transmission nspdeom digital terrestrial to
digital satellite and from online to mobile, in édar and in non-linear form. RTL
Group is committed to serve the European citizens ta allow that its content be
accessed wherever and whenever possible.

RTL Group endorses the Commission’'s approach tdindissh digital content
according to the type of content. The exploitatioh audiovisual content is
intrinsically linked to the concept of territori@xclusivity whereas music, to the
contrary, calls for highest possible consumptioraopbody’s service or platform.

RTL Group points out that “online” is to be regadldes another mode of distributior]
of content and that there is nothing such as “cdreline” which could be looked at
in isolation. It is not conceivable to have a caglyt regime for content “online”
which is distinct from digital content distributeda transmission modes other than
online.

Commercial practices in rights acquisition and tsglcensing have to adapt to the
new online reality. However, fundamental principlesch as the primacy of
contractual freedom for the acquisition of rightse principle of technical neutrality
and fair remuneration of right holders have to teserved.

RTL Group takes the view that the 1993 Cable artdlli8a directive, in conjunction
with the 1989 Television without Frontiers direetjivhas worked well and facilitated
cross-border distribution of TV programmes. The ntogof-origin principle for

satellite transmission and the mandatory collectigministration provisions for cable
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retransmission of simultaneous broadcasts haveeprtwy be successful tools in the
achievement of a single market.

RTL Group is favourable to an extension of the Gab/directive, if reviewed, for
linear/simultaneous transmission on mobile andnendiervices. The application of the]
country-of-origin principle to any form of primaryproadcast including online
transmission would, as it did for satellite transsion, immediately solve the problem
of multi-territory licenses and limit the commelicigser’s obligation to license but
mono-territory rights. Mandatory collective admingion provisions for
linear/simultaneous online retransmission wouldilifate the distribution of such
services by satellite, online and mobile platforperators.

RTL Group recalls that the exclusivity of the broasters’ neighbouring right in
relation to secondary acts of exploitations of @uynbroadcasts by third parties is theg
logic extension of the exclusivity as granted urttierinitial contractual agreement for
the acquisition of primary rights. This exclusivity the broadcasters’ neighbouring
right therefore is inherent to the principle ofrpacy of contractual freedom.

An obligation for broadcasters to acquire multritery rights for TV content, or for
TV producers to license audiovisual rights, on a-gparopean basis does not make
sense, as there is no actual business case sugpihiis practice (due to the European
multi-language landscape) and as this would underntihe territorial exclusivity,
which is the cornerstone of our industry and of fimancing of the audiovisual
production sector.

Conversely, RTL Group notes that the unavailabditynulti-territory licenses for the
global music repertoiréor satellite, cable and online distribution ofdavisual and
music services continues to persist. The refusalffier such multi-territory licenses
through a one-stop-shop system is the result dfcaat obstacles and clear market
failure. Legislative intervention therefore is unalable.

In this respect, RTL Group welcomes the Commissigroposal to consolidate the
making available right and the reproduction rightoi a unitary license. The
Commission, in doing so, acknowledges that thectilieensing structures (the so-
called “Option 3”) have ultimately failed.

RTL Group endorses the call for a framework directon collecting societies and
urges the Commission to present a proposal in ¢lae future. A framework directive
should integrate the Recommendations made by theMdKopolies and Mergers
Commission. The EC Commission has to ensure tramspaformation on activity-

based cost in relation to each GEMA-category adstened by music authors’
collecting societies, both to authors and to conemakrusers. Competition for
administration services to right holders and coitipet for copyright administration

services to other collecting societies will onlycoc if such information is made
available.

Extended collective licensing schemes are unseitéblsolve the problem of rights
clearance for multi-territory use. The scope okthechemes is national only and right
holders have the possibility to opt-out from extthdollective licensing schemes.
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13.A single European copyright title is unsuitable deercome the territoriality of
copyright. A right holder is entitled and cannot peevented from *“slicing” a
European copyright title into 27 national rightsdalicense each of theses rightg
individually to different commercial users (as isaapossible for the Community
trademark).

14.RTL Group opposes any form of flat rates or anyeptimechanism of compensation
for “mass dissemination of copyright protected wonk the audiovisual sector.
Remuneration has to be based on individual negmistbetween righstholders and
commercial users.

15.RTL Group urges the EU Commission not to undertake specific regulatory action
in the audiovisual sector without a thorough impagessment and consultation of a|l
stakeholders.

l. Introduction

1. RTL Group and the European Digital Single Market

RTL Group is well placed to submit comments to¢hallenges for the future of a European
digital single market since it is an important adgtoboth the creation and the distribution of
audiovisual content. Fremantle Media, RTL Group'sdoiction arm, is one of the world’s
leading producers of television content such antaind game shows, drama, daily soaps and
telenovelas, including The X Factor, Got Talentpl$d Good times — Bad Times, The
Apprentice, Neighbours, Family Feud and The BIlTLRGroup’s broadcasting activities
comprise 39 TV programmes in 9 EU member statef. ®Dup broadcasters invest heavily
in the acquisition of attractive audiovisual corteut also in the production of inhouse and/or
commissioned TV programmes. RTL Group televisibarmels, production activities and 32
radio stations are extensive users of music. Tdrexdcast a wide variety of genres and
contribute to the European cultural diversity.

A substantial part of RTL Group’s TV and radio seeg are cross-border. Today, RTL
Group serves TV audiences in France, Belgium aedNbtherlands out of Luxembourg.
RTL Group’s German TV programmes, which primarignge a national audience, operate
so-called advertising windowsor Austria and Switzerland. These commercial stosrder
exploitations of TV programmes are accompanied hyellte distribution and cable
retransmission outside the target countries. Tmasy of RTL Group’s TV programmes are
available to consumers not only in the target coemtout also to audiences in other parts of
the single market. The cross-border availabilityfdf programmes and audiovisual services
is likely to increase even further through onlimel anobile distribution.

RTL Group’s continuous success as a major Europ&gyrer is thus highly dependent on (i)
its capacity to adapt content to local tastes ahaorf its ability to move with its audiences in
terms of distribution means. This requires presemteall distribution platforms, from the
“traditional” terrestrial, satellite and cable distution to the new online environment. The

! Advertising windows are a commercial option for Pvogrammes targeting the same language zone, in
particular German and French. In an advertisingdewm the programme content remains unchanged Wwéh t
only difference of exchanging the commercial adserng.
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merging of traditional TV with the internet is aiby a reality and the massive penetration of
the new technology into the consumers’ homes isgugiestion of time.

RTL Group is thus committed to expand into purebyitdl activities. The digital world offers
RTL Group, as both a content company and a compaitly a strong brand, many
opportunities for new business models. RTL Groupaaly today provides a broad range of
services such as video communities, social netwark$ online games, and is gradually
expanding its mobile TV activities. Video on demad in particular catch-up services are
more popular than ever all around Europe. RTL Grsupommitted to make programmes
widely available to viewers in short form (clipsdaprogramme extracts) and long form
(substantive programmes) via a variety of on-liketfprms. These include RTL Group’s
channels own on-demand services and, where apatepthird party sites which aggregate
content or with which we have a patrticular parthgrsThese include the broadcasters own
on-demand services such as RTLnow (Germany, AuSrigizerland); M6 Replay (France),
RTL Gemist (The Netherlands), Demand Five (U.Kd afso third party websites. Fremantle
licenses audiovisual content direct to video-on-dedhor download to own services such as
iTunes, blinkbox, Joost, Klik TV, Voddler and oteeFremantle also makes original content
for online services, such as Freak, an online dramd6x4 minute episodes made in
partnership with MySpace UK, PrintFriends, an oaliseries on YouTube, ToyBoize (a
scripted comedy series) and many more.

Commercial practices in rights acquisition and tsgicensing have to adapt to this new
reality. The fair remuneration of underlying riglotsners is a key element but this has to be
set within the context of the commercial realitytloése on-line services which are still at a
nascent stage of their development. Future reguldias also to be built on the principle of
technological neutrality.

2. RTL Group is facing obstacles in the distribution of audiovisual services

The Commission points out that, within the internadrket, providers offering so called
creative content continue to face numerous ob&taclethe distribution of products and
services. We believe however that, some of thetings may be entirely justified in certain
sectors but completely artificial and arbitraryoitiher sectors. A sector-by-sector analysis, as
suggested in the Reflection Document, thereforkeis A thorough analysis of the sectors
should ultimately enable the Commission to distislgibetween justifiable and unjustifiable
obstacles. RTL Group agrees with the Commissionuhgustifiable obstacles may have to be
removed through targeted legislative action.

RTL Group is generally sceptical towards legal nméation. We have a clear preference for
solutions provided by the market. However, legigatction is appropriate and even required
in cases of evident market failure.

In 2000, RTL Group has challenged the unavailgbitift multi-territory licences for the
global music repertoire for satellite, cable antdrendistribution of its TV and radio services.
Ten years later, despite the EC Commission’s Cl$l&€ision of 16 July 2008, the obstacles
for multi-territory licensing by broadcasters oétplobal music repertoire continue to persist.
Collecting societies were unable and, as it seafss, still unwilling to provide for workable
solutions. Such market failure needs to be adddesgeargeted legislative action (see below
music section).
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Preliminary remarks

RTL Group would like to make the following prelinairy remarks:

1.

RTL Group welcomes that the Commission places theudsion on creative content
in the context of the European digital single markedeed, the digital single market
is broader than and goes beyond content onlinen®id another mode of distribution
which exists next and parallel to terrestrial, kis@eand cable distribution. There is
nothing such as content online which could be ldodein isolation. Consequently,

is not conceivable to have a copyright regime forantent online which is distinct
from digital content distributed via transmission modes other than online It
would be absurd if rights for the same contentlfsasa TV programme or a linear or
non-linear on-demand service) would be licensedewtintly, depending on the
transmission mode used.

Digital and online distribution, however, are sfiiedio the extent that it makes it very
easy for anyone to copy and edit/alter someonéselsark. Therefore, one should

contemplate specific enforcement regimes for piracyRTL Group understands that
the Reflection document was not aimed at addregsiisgspecific issue, but would

like to emphasize the urgent need to seriouslyidenshis issue and act accordingly
during the next mandate of the EU Commission.

Creative content in a European digital single mareeds to be assessed from two
different angles. It is essential to distinguishween rights acquisition on the one
hand and rights licensing on the other hand. At IBe&l, rights acquisition is and
should continue to be solely governed byghaciple of contractual freedom.

RTL Group fully supports the Commission’s objectiok creating a modern, pro-
competitive, and consumer-friendly legal framewddk a genuine digital single
market for creative conten€Competition law has a prominent roleto play in this
debate. RTL Group therefore believes that the Casiom should ensure the
involvement of all Commissioners into the debate.

RTL Group agrees with the Commission that the engiés to a European digital
single market vary according to the type of digitaintent. The exploitation of
audiovisual is distinct from the exploitation of sity as much as publishing and video
games is distinct from audiovisual and music. Cqusatly,there is no “one size fits
all” solution for the various types of digital conent discussed in the Reflection
Document. RTL Group will limit its comments and ebgtions to its core activities,
namely audiovisual and music.
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I1l. Audiovisual content

1. TV Broadcasters’ significant role in the producion and distribution of
audiovisual media services

RTL Group notes with surprise that the Reflectimtument does not mention broadcasting
at all. Audiovisual content cannot be reduced tim‘fand video on demand”. Digital
audiovisual is also not restricted to online. Muoh Europe’s audiovisual content is
distributed via digital terrestrial, digital sattland other digital platforms. Broadcasters play
a significant role in digital Europe.

TV broadcastings occupies a prominent role in tteatoon, production and distribution of

audiovisual content. Producers look also continlyofisr new programmes and talents.

Broadcasters invest massively in the acquisitionpfary broadcasting rights and they
spend significant amounts for the distribution leéit services in order to reach their target
audiences. Consumers on average spend 227 minutagemge (Europe) in front of their TV

screens; TV still is — and will remain during adpperiod of time - the most important means
of bringing audiovisual content to the Europeaizei.

The TV industry is not static but develops with doltbws its audiences. TV programmes not
only need to be present on all distribution modesadcasters and producers also have to
respond to changing viewing habits. Consumers éxpemnsume and access TV content not
only at the time of actual broadcast but also dim& shift basis. Today, catch-up services
and preview offerings form part of consumers’ exateons. In addition, consumers want to
access all kinds of additional services built acbgnccessful TV programmes. Over the past
years, TV broadcasters have developed into prowvidémoth linear and non-linear media
services.

It is essential to underline that TV broadcasteesam important part of the creative content
industry. Broadcasters are different from mere eonhtggregators and also different from
platform operators. They act as editors of createatent, support creative talent and
distribute all of this creative content to largeli@nces. The “added value” to creative content
contributed by broadcasters is ultimately the figstiion for the grant of the broadcaster’s
neighbouring right. The Commission is fully awaretie long lasting negotiations of an
update of broadcasters neighbouring rights atnatevnal (WIPO) and at European (Council
of Europe) level.

2. Specificities of audiovisual content

Audiovisual is the combination of images, sound &mbuage. Language is an essential
feature of an audiovisual work. The English languagrsion of the latest James Bond is
distinct from the French language version as iSGkeman or Spanish language version. It is
therefore generally accepted that each languaggoveof the same audiovisual work is a
separate licensable proddct.

Another important feature of audiovisual is its somption. The viewing of an audiovisual
work such as a film, a series or a documentaryeserplly a singular event; repeated
consumption of the same audiovisual work is ratherexception than the rule and will in
general only occur after a significant time laps®iiths or years). It is therefore essential for

2 See Recital 16 of the Cab/Sat directive.
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a commercial user to enjoy full exclusivity in te&ploitation of each release window. A
broadcaster, whether pay or free, needs full ergtysi.e. no one else is offering the same
audiovisual work (in the same language versiomoa commonly spoken language such as
English) in the territory or territories for whicthe rights have been acquired. The
undermining of the exclusivity would have a seusggative impact on the value of the right.

3. Cross-border availability of TV content: Televison without Frontiers directive
and Cable and Satellite directive

a. No obstacles for retransmission of TV programmeéke European Union

The Reflection document states in its introductioait obstacles still stand in the way of the
free movement of the digital distribution of prothi@and services and that consumers are
denied access to creative content on a cross-bbedes. This assumption, however, is not
true for TV programmes. The 1989 Television withBrdntiers Directive in conjunction with
the 1993 Cable and Satellite directive have pakednmay for cross-border distribution of TV
programmes. The Cab/Sat directive has facilitateel ¢ross-border distribution of TV
programmes by two important measures. The firstsomeais the adoption of the country-of-
origin principle for satellite transmission; theesed measure is the introduction of mandatory
collective administration of rights for cable retsanission (Art. 9 Cab/Sat) with the exception
of the broadcaster’s neighbouring right (Art. 1((Sat).

The Cab/Sat directive has worked well and servegurpose. Many TV programmes are
distributed cross-border and can be accessed eliteamtly by a satellite receiver (direct-to-
home) or are retransmitted by cable operators. Gaenan RTL channels for instance are
retransmitted in almost all member states. The that a considerable number of TV
programmes are not retransmitted in the single etat&es not prove that their unavailability
is caused by legal/regulatory obstacles. In marsgsathere is either not sufficient market
demand or there is no business case. The unaviyladfi a Portuguese TV programme in
Germany or a German TV programme in Portugal mayplsi be the result of the fact that
there is neither a business case for the broadcastefor the cable operator. The TV
broadcasters do not sell advertising in Germanpea@svely in Portugal and they do not
receive an additional remuneration by the advedider passing the advertisement in
Portugal respectively Germany. Additionally, theri@an and the Portuguese cable operators
may not have a business case to offer the respeptogrammes to their customers. It can
therefore be concluded that the unavailability of Pprogrammes cross-border is not
necessarily the result of an obstacle but of thk ¢ a viable business model.

b. Safeguard of territorial exclusivity by countoy by language area for audiovisual
works in a given language version is a necessityy aannot be considered an
obstacle.

The necessity for full exclusivity, i.e. no oneeels offering the same audiovisual work (in
the same language version) in the territory orittares for which the rights have been
acquired, is specific to audiovisual (see aboveeurl). The loss of exclusivity would

negatively impact the value of the rights and udiely be to the detriment of creators and
right holders. The protection of the full exclusyvmay therefore lead to restrictions in the
cross-border availability and access to TV prograsriginating from other member states.
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In reality, obstacles to access, if 4rgre however limited to common language areas ffeeg
German language or the French language) and tasBnigihguage programmes (including
subtitled programmes). Obstacles for European erifzto access such programmes (by
encryption of the satellite signal or by the braester's denial to authorise cable
retransmission) are justifiable in both cases. Thisbvious for common language areas; the
English language is unique in as it is the lingenéa in much of Europe and therefore
capable of undermining the territorial exclusivigyanted for language versions other than
English.

It can therefore be concluded that obstacles tsseborder access of TV programmes are
justified for common language areas and for Endlsiguage programmes.

Conversely, the cross-border transmission is plessihen the above exclusivity is not
undermined. The distribution of the Portuguesgu@age version of the latest James Bond in
Germany, e.g., does not undermine the exclusifith® German broadcaster for the German
language version of the same film and vice versheter or not the broadcasters authorise
the cross-border distribution of their German spegkr Portuguese language programme is
ultimately a question of market demand and of &leidusiness case. The Cab/Sat directive
facilitates this cross-border distribution by renmgythe possible legal hindrances.

C. Acquisition of pan-European rights for audiodsdoes not make sense

The fact that consumers may not be able to acaasairc TV programmes originating in
another member state has led some people to thenpssen that such unavailability is the
result of the territoriality of copyright and of dwe market fragmentation. It is therefore
suggested that broadcasters acquire pan-Europgias g0 that territoriality ceases to be an
obstacle.

The proposal for the acquisition of pan-Europeghts is flawed for the following reasons.
First, the proposal ignores the specificity of awitBual, namely language. Language is
specific to each member state (with the exceptiotoomon language areas and the English
language) and it makes no sense for e.g. an Ithlieadcaster to acquire Italian language
broadcasting rights for each of the member statebeo European Union. Primary acts of
broadcast will only occur in ltaly and cable resamssion is facilitated by mandatory
collective licensing provisions. Second, it caraldsumed that there is no reason for a free-to-
air broadcaster to acquire ltalian language rigbtsany territory other than ltaly, as the
distribution of its programme in Europe (outsidaelylj is possible via either the COO
principle (satellite transmission) or the mandatargllective licensing scheme (cable
retransmission). Third, it is contestable thatidtallanguage rights have a separate value
outside Italy but the content owners may still wenget paid for such rights. Fourth, there is
no economically viable single market for digital daavisual content because of the
importance of language.

4. Targeted legislative action in audiovisual

The 1993 Cab/Sat directive is the most importagtlaion for rights acquisition and rights
licensing in the audiovisual sector. It fulfillet$ iobjective of fostering cross-border provision

% Many of the French TV programmes originating iafre are nevertheless retransmitted in Belgiarecabl
networks as much as many German programmes otliggnat Germany are retransmitted in Austrian cable
networks.
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of programmes. It is therefore helpful to recék tcore principles of this directive, which
should be maintained, when assessing the quedtibie oeed for targeted legislative action.

a. Acquisitionof audiovisual rights - Primacy of contractual éaom and application of
country-of-origin principle

The principle of contractual freedom in respect ofthe acquisition of audiovisual rights
should be sustained

Article 3 (1) of the Cab/Sat directive establiskiest satellite broadcasting rights may only be
acquired by agreement. The acquisition of satdiiiteadcasting rights and the remuneration
to be paid to the content owner (which will dep@mdthe territorial scope of the contract) is
thus subject to the contractual terms agreed betvle® broadcaster and the rights holder.
Parties are therefore entirely free to determiree dbope of rights for purposes of primary
broadcast. The Cab/Sat directive specifically stdteat it is based on the principle of

contractual freedom which will make it possiblectmtinue limiting the exploitation of these

rights, especially as far as certain technical rmeah transmission or certain language
versions are concerned (Recital 16).

The possibility to protect intellectual property rights by encryption should be
maintained

Art. 2 (c) of the Cab/Sat Directive acknowledgeatthrogramme-carrying signals may be
encrypted. This acknowledgement underpins the itapoe and economic value of rights for
right holders and broadcasters. Right holders,afts of primary broadcast, rely on full
(unrestricted) exclusivity as much as broadcasfersany subsequent use of their program
signals, rely on full (unrestricted) exclusivity thfeir neighbouring right. The full exclusivity
of the right holders is accepted as part of therastual freedom and the full exclusivity of
the broadcasters on their signal for secondaryda@sgploitation is accepted in Art. 10 of the
Cab/Sat directive. Neither of the two should be mib question since each party’'s
exclusivity is the other side of the same coin. Thestivity and the investment of both right
holders and broadcasters can only be safeguardeeirifrespective exclusivity is maintained.

Maintain the application of country-of-origin prin ciple

The Cab/Sat directive has facilitated the crossiodistribution of TV programmes through

the adoption of the country-of-origin principle featellite transmission. According to this

principle, the act of communication to the publaxors solely in the Member State where,
under the control, and responsibility of the bramding organization, the programme-

carrying signals are introduced into an uninteredpthain of communication leading to the

satellite and down towards the eattfihe European legislator's choice avoided the
cumulative application of several national lawsotee single act of broadcasting and hence
limited the acquisition of rights for cross-bordiemsmission to one single territory.

* The introduction of mandatory collective licencirigr the broadcaster’s exclusive neighbouringtrighuld
effectively undercut the principle of contractuaddom in as it would allow the re-transmissiofooéign
programs into common language areas (see above....)

> Art. 1 paragraph 2 (a) and (b) Cab/Sat directive
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b. Licensing of audiovisual rights — Facilitation of rights Bosing for secondary
exploitation through mandatory collective admingdion

The Cab/Sat directive has facilitated the crossiodistribution of TV programmes through
the introduction of mandatory collective adminiitra of rights (audiovisual and music) for
cable retransmission (Art. 9 Cab/Sat) with the ptioa of the broadcaster's neighbouring
right (Art. 10 Cab/Sat).

The availability of authors’ rights and neighbouring rights for cross-border
transmission by securing mandatory collective licesing in respect of simultaneous
retransmission rights should be guaranteed

Mandatory collective licensing guarantees the fallailability of authors’ rights and
neighbouring rights for cross-border exploitatiorcommercial users.

Mandatory collective licensing greatly facilitateghts clearance for cable or other platform
operators for the purpose of retransmission.

Mandatory collective licensing prevents right hoklérom the possibility of withdrawing
rights from collecting societies (i.e. no fragmeiata of the global repertoire for music and
full availability of rights through a one stop shop

Broadcaster's ability to control third party use of their signal by maintaining full
exclusivity of the broadcaster’s neighbouring rightshould be secured

In a context where broadcasters are faced with teeWwnological means of distribution of

their broadcast signals and a significant increas@latform operators, it is crucial for

broadcasters to continue to enjoy full exclusivfythe broadcaster’'s neighbouring right as
enshrined in Article 10 of the Cab/Sat directive

Broadcasters are dependent on their exclusive beiging right to control third party use of
their programs and negotiate conditions of its el by platform operators (e.qg.
configuration of EPG, packaging (basic/premium paes) etc.)

Cable operators developed from mere infrastrugtoogiders (re-distribution of broadcasters’

programs) to content providers. Today, many platfayperators are both infrastructure

providers and aggregators of content, i.e. themasetveators and operators of TV programs.
Broadcasters have to rely on an exclusive neighbguight in relation to the retransmission

of their programs to avoid discriminatory treatmbwptplatform operators who are themselves
broadcasters (and may therefore be tempted toagaompetitive advantage over third-party
broadcasters by abusing their position as infrasire providers).

The continued existence of the exclusivity of theaodcasters’ neighbouring right is not a
threat to the accessibility of a broadcaster's @ots. Broadcasters in general have no
interest to prohibit the retransmission of theiogmammes (Free-TV is dependent on the
highest technical reach possible in order to raffoe program investment by advertising
revenue) even on a cross-border basis. No onerhagexest to object to the retransmission
of a Portuguese, a Danish, a Hungarian TV progmnanother member state. Potential
conflicts may only arise in case of cross-bordéraresmissions of programs in a language
which is spoken in more than one member state aadBerman and French and the “lingua

10
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franca” Englist® In general, platform operators cannot complainuattwoadcasters’ refusal
to allow the retransmission of programs.

Mandatory collective licensing of the broadcastemsighbouring right for cross-border

retransmission could potentially be at odds wité térritorial exclusivity granted under the

contractual agreement between a broadcaster andnsdr of audiovisual content for acts of
primary broadcasts. The lifting of the full exchisy of the broadcaster’s neighbouring right
— the right to prohibit re-transmission - and itdbission to mandatory collective licensing
could severely undermine the value of audioviswailtent. The broadcaster could no longer
rely on the territorial exclusivity granted by theensor (for which he paid a premium) and
the licensor could no longer ask for a premiumcmntent which is otherwise made available
through retransmission of a broadcast originatimgamother member state. This situation
would ultimately be to the detriment of the creatindustries and their capability to refinance
their investments.

C. The Cab/Sat directive and online distributioraatliovisual content

The Cab/Sat directive, as suggested by its tigalsdwith two transmission modes, namely
satellite and cable. At the time of adoption of @&b/Sat directive, satellite and cable were
the only transmission modes which were relevanicfoss-border broadcasting. Hence, it is
fair to say that the Cab/Sat directive, despitdiits, is a regulation which is technological
neutral and which does not favour one transmission mo@e awother transmission motle.

Online has become a new transmission mode for igeegbntent of any sort including
audiovisual. Online linear distribution of TV pregnmes is no different from satellite
transmission or cable retransmission: it may oacudine form of either a primary exploitation
(such as simulcasting and webcasting) or a secpmatoitation (retransmission of a service
by a platform operator). It is therefore obviousattithe rules which govern satellite
transmission and cable retransmission should applytatis mutandis to the online
simultaneous retransmission of a scheduled audialvgervice.

Extension of the COO principle to simultaneousAinenline retransmission

The obstacles which impede cross-border provisibroreline or mobile broadcasts are
similar to those which obstructed cross-borderlsgtéroadcasting in the 1990's. It is indeed
unclear today whether the rights for online expltban (the "making available right” and the

“reproduction right”) have to be acquired for eaxlthe territories in which the service can
be accessed, or whether simulcasting, webcastingnabile broadcasts should rather be
assimilated to a primary act of broadcasting. @tilhg societies representing phonogram
producers’ rights take the view that commerciaksibave to clear the rights for each territory
in which an online service can be accessed (seecddountry-of-destination”- theory) but

offer commercial users the possibility to acquireltirterritory rights through a one-stop

shop. Collecting societies representing music asthi@hts abstain from taking a clear legal
position. They apply the “country-of-origin” primge for simulcasting whereas webcasting

® This applies to TV programs broadcast in Englistgliage including the broadcast of such prograrifs wi
subtitles in another language.

" Art. 1 paragraph 3 Cab/Sat directive defines cadtimnsmission to include “retransmission by deab
microwave system” and is therefore to be intergrétea broad, technological neutral way.

8 Terrestrial transmission does not play a majoe ffok cross-border broadcasting. The terrestrigrspill is
limited to areas near the border and thus enalalBke aetransmission in a neighbouring country atton a
multi-territory or pan-European scale.

11
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and any other form of online distribution are lised according to the “country-of-
destination”- principle.

Cross-border online and mobile broadcast serviceseverely affected by the unavailability
of a one-stop shop offering multi-territory musiatteors’ rights for the global music
repertoire. As a result, commercial users of mugiots such as broadcasters are forced to
conclude a set of multiple licenses, each covehegylobal repertoire for mono territory use.

Barriers in online distribution of broadcasting services can successfully be overcome by
the following measures:

* Simulcasting, webcasting and mobile broadcasts ofeat programmes
(simultaneous transmission) are comparable to lgatdroadcasting and should
therefore also be regarded as primary acts of bemsdithg.

 The *“country—of-origin” principle, which currentlyonly applies to satellite
broadcasts, should be extended to cover all forimsimary acts of broadcasting
(wireless and by wire) allowing a cross-border ptiom of programmes,
irrespective of their transmission mode (terrektsatellite, mobile or on line).

Indeed:

» The reasons which have lead to the introductioth@f‘country-of-origin” principle
for satellite broadcasts are equally applicabl®rdine or mobile transmission of
TV programmes.

» Itis necessary to ensure technological neutrfdityights clearance. The application
of different legal regimes to the distribution of kaoadcast service severely
undermines the achievement of the internal mairketespect of primary acts of
broadcasts, rights clearance shall be done on dkes lof the “country-of-origin”
principle irrespective of the transmission mode&d.

The general application of the “country-of-origipfinciple will allow broadcasters to clear
all the rights with one single collecting societygtiead of having to clear such rights with 27
different collecting societies. The practical aeddl problems to clear multi-territory rights
for cross-border broadcast services would be oweecand broadcasters will only have to
clear mono-territory rights for a cross-border sy

Legal uncertainties do not only exist in respecpinary exploitation of broadcasts but also
in respect of secondary exploitations, in particurarelation to online retransmission by
platform operators other than cable operators.

A revised Cab/Sat directive should therefore cjatifat the regulation applicable to cable
retransmission applies mutatis mutandis to any fofmetransmission (by wire and wireless).
The definition of‘cable retransmission”laid down in Articlel, 83 of the Cab/Sat directive
should be applied in a technological neutral wang therefore cover ADSL and IP-Protocol
based retransmissions.
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Guarantee the availability of authors’ rights and reighbouring rights for cross-border
distribution by securing mandatory collective licersing in respect of retransmission

The principle of mandatory collective licensing respect of (cable) retransmission rights
should be secured and generally extend to all moedesmultaneous retransmission of a
signal (ADSL, IP-TV).

Indeed:

* Mandatory collective licensing guarantees the dwhilability of authors’ rights and
neighbouring rights (global repertoire) for crossder exploitation to users.

* Mandatory collective licensing greatly facilitateghts clearance for cable or other
platform operators for the purpose of retransmissio

* Mandatory collective licensing prevents right hetddrom the possibility of

withdrawing rights from collecting societies (i.eo fragmentation of the global
repertoire and full availability of rights throughone stop shop).

V. Music

1. TV Broadcasters and music

Broadcasters are important commercial users ofamgtts. 30 to 40 percent of the revenue
of music authors collecting societies stems froynpents for the distribution of TV and radio
programmes. The importance of broadcasters is likely to inseedurther due to the
increasing dissemination of non-linear audio andi@usual services to European citizens.

Broadcasters are largely not in control of the mimsbadcast. It is the audiovisual producer
who decides and negotiates the synchronisationt mglividually with the owners of music
rights. Broadcasters acquire rights to audiovismaiks from many producers around the
globe, from Europe to the US (fiction and seriém Latin America (telenovelas) to Asia
(Bollywood). Therefore, broadcasters are dependenbhave access to the global music
repertoire through a one-stop shop.

It is important to note that it is contradictory fmwners of music rights who have negotiated
and licensed synchronisation rights to audioviguatlucers in the first place to subsequently
invoke a prohibition right towards commercial ussush as broadcasters in the exploitation
of an audiovisual work. The European Commissiorukhtherefore consider to extend the
mandatory collective administration applicable &ble retransmission also to acts of primary
broadcasts.

2. Specificities of music
Music is different from all other types of digitadntent discussed in the Reflection document.

The consumption of music and the remuneration ohesw of music rights follows a
completely different pattern.

° This includes payments from both commercial arfdipiservice broadcasters and payments by cabletipe
for (cable) retransmission.
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Language in music has been largely irrelevant fordneds of years and is even more so in
today’s world. Opera works in Italian, German, Hslglor French language, be it Rossini or
Verdi, Mozart or Handel, Purcell or Bizet, have malbeir way through Europe irrespective

of the language and irrespective of the Europetireais’ capability to understand the text.

This has not changed. Popular music sung in laregiather than the domestic language in a
given member state makes its way to the chartst lalian, Spanish, French, German or

other languages.

Consumers like to listen to their favourite songaia and again. The remuneration of authors
and music publishers is linked to the frequencys#. The more often a song is played, the
higher the revenue the right owners collect. Aushamd music publishers therefore promote
their songs, try to climb the charts and have igbdst audience possible. The more popular a
song becomes, the more it is played, the higherakienue they collect. Music at its best
seeks to conquer international markets and trakel world. Exclusivity to a single
commercial user is almost unheard of and does rakeneconomic sense. Music works
completely different to audiovisual and book putiligy where language and exclusivity are
important factors to the exploitation of a work.

3. Obstacles for the availability of multi-territory licenses for the global music
repertoire

The Commission is well aware of the numerous obetdor the availability of multi-territory
licenses for the global repertoire for music rightshe European Union. RTL Group has been
pushing for such licenses for more than a decadehas initiated the CISAC case. The
Commission’s prohibition decision of 16 July 2088n important milestone for overcoming
the territorial delineation in the administratiomdalicensing of music rights. However,
competition law cannot force a specific solutiom faulti-territory licenses on collecting
societies. Regrettably, most collecting societidbs refuse to provide for practical solutions
for the creation of a one-stop shop for the worttkevrepertoire. The withdrawal of the
reproduction right of the Anglo-American repertdioe online and mobile and the emergence
of direct licensing structures for Anglo-Americagpertoire of the major music publishers
outside the traditional scheme of collective rightanagement has further complicated the
availability of multi-territory licenses for theaal music repertoire.

It seems that the Commission acknowledges thatiteet licensing structures outside the
network of the reciprocal agreements have failetulid the Commission’s expectations for
the availability of multi-territory licenses. Theo@mission, in its Reflection document, states
that “(T)he licensing of musical compositions aridsound recordings is further complicated
by the fact that most online forms of disseminatieguire the simultaneous clearance of the
digital reproduction right and the “making avaikeblright.!° The Commission finally
conceives that the separate clearance of thesesdwof rights through separate transactions
from two distinct licensing entities, i.e. the ai@ace of the making available right by the
collecting society generally limited to the domesterritory and the clearance of the
reproduction right by the music publishers’ dirBceénsing structures for multi-territory use,
is nonsensical. It therefore suggests that “codatiiig these two “online” rights into a
unitary licence would greatly facilitate online hig clearance™

19 Reflection document, page 5.
1 Reflection document, page 16.
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The Commission’s suggestion for consolidating the tights into a unitary license, which
we fully support, means in practice that the majusic publishers are requested to give up
their direct licensing structures. Instead, they mdirectly asked to have the reproduction
rights for the Anglo-American repertoire adminisragain by all of the collecting societies
through membership agreements (as they still déhi®mechanical reproduction right). The
other option, i.e. the withdrawal of the making itatale right by the hundreds of thousands of
authors from the local collecting society and tbhbsequent transfer to the publishers’ direct
licensing structures is theoretically possiblefoutpractical reasons not achievable.

4. Clear market failure to provide multi-territory licenses for the global repertoire

The obstacles to the availability of multi-terrjoticenses are in RTL Group’s view
predominantly artificial.

The emergence of direct licensing structures (CELABE.A.L., PAECOL etc.) is a
consequence of the collecting societies’ failuredtlect royalties for online and mobile use,
to be cost-efficient and transparent and to findrapriate remuneration schemes between the
authors and the publishers within the collectingesty. This analysis is confirmed by the fact
that music publishers did not withdraw mechaniegroduction right from the collecting
societies. This can only be explained by the faett the music publishers succeeded to
“force” onto the collecting societies a cap on #uninistrative cost (max. 7 percent) under
the Cannes Agreement and the Extended Cannes AgnéeMusic publishers would not
have achieved economically better terms for theaismechanical rights in direct licensing
structures. It can therefore be assumed that thermausic publishers would consider to have
the reproduction right for the Anglo-American retp&e be administered again by collecting
societies if the societies managed to remove thsores for withdrawal.

The territorial delineation between the collectsugieties is artificial in respect of satellite,
internet and online use. In its press release odulg 2008, the Commission has rightfully
stated that “the [CISAC-] decision allows collegtisocieties to maintain their current system
of bilateral agreements and to keep their righsdt levels of royalty payments due within
their domestic territory.” It has also stated ttteg CISAC-decision will benefit authors and
users aliké?

In sum: the unavailability of multi-territory licees for the global music repertoire is caused
by market failure. The Commission should therefoomsider to “cure” this situation by
legislative action.

5. Legislative action
Framework directive for collecting societies

The adoption of internal market legislation in @érea of collective rights management has
been on the agenda for more than ten years. Iteignmhile generally accepted that the
management of rights is the third pillar, next te harmonisation of national copyright and
the harmonisation of enforcement of copyrights, aluhwvould complete the harmonisation
edifice of copyright in the EU.

12 MEMO/08/511, Antitrust : Commission prohibits ptiges which prevent European collecting societies
offering choice to music authors and users — fratiyasked questions.

15



RTL’

The European Commission has commissioned numetodies®, organized an international
colloquium on collective management of copyrightl@nthe Portuguese Presidency in March
2000" held an International Conference in Strasbourguly 2000° and in Santiago de
Compostela in June 2082adopted a Communication on the Management of figigyand
Related Rights in the Internal Market in April 2604and supported an International
Conference on Copyright for Creativity in Dublindone 2004

The European Parliament has endorsed and actiaélgddfor the adoption of a Community
framework for collecting societies for many yeats. December 2003, the European
Parliament adopted its Report on a Community fraarkvior collecting societies for authors’
rights, the so-called “Echerer” Report. This wadlofwed by the European Parliament’s
resolution of 13 March 2007 on Cross-border calectopyright managemenwhich called
for a framework directive on collective managemehtcopyright. In 2009, the European
Parliament commissioned a Study on Collecting Sese@nd Cultural Diversity in the Music
Sector. This study was published in June 2009.

Despite of all the preparatory work and the numercalls on the European legislator, no
framework directive has yet been proposed.

RTL Group abstains from summarizing the suggestiand proposals for a framework
directive in this paper. However, RTL Group woukklto draw the Commission’s attention
to the following:

First: the UK Monopolies and Mergers Commissionligied a report entitled “Performing
rights — A report on the supply in the UK of thewsees of administering performing rights
and film synchronisation rights”. This report haseh presented to Parliament by the
Secretary of State for Trade and Industry by Condr@inHer Majesty in February 1996. It
gives an insight in the functioning of a collectisggciety and it is the most detailed study that
has ever been published in this area. Its analgsis;lusions and recommendations are still
valid today. The UK Monopolies and Mergers Comnasdias made recommendations to the
Secretary of State for remedying or preventingattheerse effects identified in its report. RTL
Group _attachegshese recommendations and invites the Commisgiononhsider them in
preparing a framework directive.

Second: transparency has to provide for clear aioc of cost, both direct and indirect, for
each sector of exploitation, i.e. for each GEMAegatry. The information on activity-based
cost is necessary in order to allow authors to mealdecision which rights (per GEMA-

13 Etude sur la gestion collective des droits d’autians I'Union Européenne, Deloitte & Touche, ITE@up,
1998

14 Colloquium of the Collective Management of Copftignd Neighbouring Rights in the Digital Envirormhe
“Situation and Perspectives”, Evora, 23 - 24 M&6h0.

'3 International Conference on Management and Legténse of Intellectual Property, Strasbourg, @y
2000.

'8 International Conference on European Copyrightisted, Santiago de Compostela, 16-18 June 2002.

7 Communication from the Commission to the Couribi, European Parliament and the European Economic
and Social Committee on The Management of Copyaghklt Related Rights in the Internal Market, 16 Apri
2004.

18 |nternational Conference on Copyright for Creagivin the enlarged European Union, Dublin, June222-
2004..

9 published in OJ of 13 December 2007, C 301 EfB#e European Parliament’s resolution is specifjcall
linked to the Commission Recommendation of 18 Cat@05 on collective cross-border management of
copyright and related rights for legitimate onlimesic services (2005/737/EC).
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category) is best administered by which collectsagiety and to allow users to make a
decision where to acquire rights. The publicatibthe “average cost”, as currently practised
by most societies, is meaningless.

Third: in the past, most collecting societies hegjected the call for a framework directive. It

Is therefore interesting to note that GEMA now dpesupports the European Parliament’s
call for a framework directive on collecting soaist’.

V. Additional Comments

1. Extended collective license unsuitable to fadéite digital Europe

The Reflection Document refers to “Extended coilecticensing” as one of the possible EU

actions for a single market for creative conteninen This instrument could, as the paper
suggests, foster consumer access to culture andldéaige across the EU and also create
more effective protection for creators.

Extended collective licensing schemes are wellbéisteed in the Nordic member states.
These schemes have been introduced to solve tlidepraf non-represented right owners,
both national and foreign, and apply to forms ofmase of rights, in particular broadcasting,
re-broadcasting, cable retransmission and reprbgrageproduction. Extended collective
licensing is particularly relevant for music rights

However, collective licensing schemes are unsiwetablsolve the problem of clearance of
rights for multi-territory use for the following asons. First, extended collective licensing is
limited to the clearance of rights in the territdoy which such scheme has been introduced.
Its legal effect is limited to mono-territory uselp and does therefore not provide a solution
for multi-territory licensing of rights. Second, camore importantly, right holders have the
possibility to opt-out from extended collectiveditsing in which case collecting societies can
no longer license the global repertoire. The wistachl of the reproduction rights for Anglo-
American repertoire for online and mobile uses bpfathe major music publishers from the
EU/EEA music authors collecting societies has immpingely demonstrated the “limits” of
extended collective licensing.

Only mandatory collective licensing is capable oédyenting undue fragmentation of rights.

The European Commission has introduced mandatdigctiwe licensing provisions already

in 1993 with the adoption of Art. 9 Cab/Sat direeti It should consider to enlarge the
application of such provisions to other forms ofssiase of music rights for which individual

clearance is not a viable option. Allegations bynsostakeholders according to which
mandatory licensing provisions would violate Intgranal Copyright Treaties such as the
Berne Convention are unfounded. No signatory toBeme Conventions has ever contested
the legality of Art.9 Cab/Sat directive.

% Stellungnahme der GEMA vom 03.03.2009 zum Scherssit der Enquete-Kommission ,Kultur in
Deutschland“ des Deutschen Bundestages, Seite 8.
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2. The creation of a single European Copyright ti## is unsuitable to overcome the
territoriality of copyright

The Reflection Document discusses at length theilpidisy of the creation of a European
copyright title. It is suggested that such Europtat would create a tool for streamlining
rights management across the Single Market, doivay avith the necessity of administering
a “bundle” of 27 national copyrights.

The creation of a European copyright title is natodution to overcome territoriality in the

EU. This can easily be demonstrated by referringhto Community trademark, the single
European title for trademarks, which was introduced996. It is undisputed that the owner
of a Community trademark may “slice” the single &pean title into 27 territories and license
each territory separately to potentially 27 diffdardicensees. It is therefore unrealistic to
believe that a European Copyright title would remtive problem of territoriality.

Instead, the European Commission should reverntexdension of the “country-of-origin”
principle for multi-territory and pan-European awiuses. This is a much more effective
means of “combating” undue fragmentation and shbeld¢oupled with mandatory collective
license obligations for uses for which individuakhsing is not workable.

3. Flat rates or other forms of “collective” remuneration for the online distribution
of audiovisual content would have a negative impacon the creation and
financing of such content

RTL Group opposes any form of flat rates or anyepthechanism of compensation for “mass
dissemination of copyright protected work” in thedavisual sector. Remuneration has to be
based on individual negotiations between rightsérslcand commercial users. Any flat rate
system could be regarded as an implied permissisapgroduce and disseminate our content
on online platforms without getting compensation.

Luxembourg, 12 January 2010
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