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ENPA - the European Newspaper Publishers’ Assodiatiand FAEP — the European
Federation of Magazine Publishers welcome the putminsultation organised by DG
MARKT and DG INFSO on the reflection document ore&live Content. Since the
beginning of the discussions on Content Online 0062 ENPA and FAEP have been
closely involved in the reflection process withire tEuropean Commission.

ENPA and FAEP have thoroughly analysed the refiactiocument and would like,
herewith, to share the following perspectives fithia press sector in Europe.

* European policymakers and legislators should not fget the role of the press
publishing sector when the future of creative contet online is being discussed.

* The press sector is facing profound structural chages.

* Press publishers have developed business models dzhson both copyright
protection and advertising as well as circulation evenues.

A balanced copyright protection as it currently exsts is essential for the
viability of digital and printed press.

» The future of the press also depends on fair and kenced business and
regulatory relations between the different players,including ISPs, telecom
operators, search engines etc.

* Publishers must have the choice to use collectiveamagement in the digital
environment. Collective management should always bgoluntary and not
mandatory through regulation.

» The creation of a “European Copyright Law” will not be the right approach to
foster European creativity.

* The introduction of a principle of exhaustion of rights for virtual goods would
entirely jeopardize digital business models of puidhers.

e ENPA and FAEP oppose the creation of a European r@sitory that would
oblige right holders to deposit copyrighted works m order to be entitled to
effective protection.

« Multi-territory licensing for the press sector doesnot need to be fostered as the
press sector is national by nature.

* ENPA and FAEP are in favour of better rights’ managment conditions within
the publishing companies
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1. The press sector is an indispensable actor of themtent industry

The first reaction is that the press publishing@ebas completely been omitted as if it
would not be part of the creative content indusTityis exclusion is even more surprising
considering that newspapers and magazines aretiessartors and contributors to the
creative industry and in a wider perspective tokihewledge economy.

Although the reflection document refers to the pmitthg sector in some parts, these
references only focus on the book publishing sewtthout further considering the
impact of what any policy considerations could havethe magazine and newspaper
publishing sectors.

As will be explained in the subsequent sections, ghess sector in Europe is going
through a profound structural change and publistaees trying to develop the best
solutions to ensure the distribution and availgbibf content for the benefit of the
readers, the future of their activities and thaaunability of their business models in the
short, medium and long term.

In this context, the press in Europe faces diffestructural and economic changes and
challenges:

i. on the one hand, publishers invest heavily in thedpction and the
dissemination of their editorial content on variquatforms, whether in the
printed or in the digital area;

ii. on the other hand, they are facing a decrease \@#riging and circulation
revenues, a stronger competition with other plageis also an increasing use
of their content by third parties such as news eggfors. These aggregators
use newspapers’ content for their own commercialices without payment
to and without prior authorisation from the pubésh

iii.  Publishers are also trying to develop new waysrtanice online content, in
particular through paid for combined offers andervices.

For an appropriate development of the press sattibie digital environment, publishers
need to rely on appropriate market and legal canditwhich include in particular:

* A strong copyright protection
» The respect of freedom of expression
* No restrictions or bans on advertising and fair petition
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» Zero VAT rates
* A proper balance between publishers and the diftenearket players,
including ISPs, telecom operators and search esgine

Without prejudice to other similar legal and regoig issues, all these different
conditions are indispensable to ensure a susta&raatal healthy press sector.

In some countries publishers argue that in viewheftechnical changes of the last years
it is no longer sufficient to rely only on copyrigbrotection as the basis for the activities
of the newspaper and magazine publishing operatiansrder to secure an appropriate
protection and hence remuneration for the investsnefhpublishing houses, they point

out that it is necessary to further improve thehtsgof publishers. The discussion at
European level about this topic has also alreaalyext. ENPA and FAERould be glad

to provide further information on the views and esiences of their members in this area.

Copyright protection for online press (as well asgdrinted press) is a central element for
the future of the press sector.

ENPA and FAEP therefore urge the Commission to ensa that the policy on the
future of online creative content but also the newEU digital agenda include the
press publishing sector in all its specificities ahchallenges.

2. Towards a European Copyright Law?

ENPA and FAEP noticed with a particular attentibattthe Commission refers to a more
profound harmonisation of copyright laws and to Burbpean Copyright Law”
established by means of an EU regulation and base&fticle 118 of the Lisbon Treaty.
This article not only refers to a uniform protectiof IP rights throughout the EU but also
refers to the setting up of centralised Europeaimtavide authorisation, coordination
and supervision arrangements. On the basis oéttide, the Commission shows interest
in a “European Copyright Title” as a tool to stré@e rights management across the
Single Market.

Both associations oppose to the idea of a Regulatia European Copyright Law based
on Article 118 of the new Treaty. First of all, theference to this article as a legal basis
for a full harmonisation of copyright is disputalas this article was originally intended
for industrial property protection, in particulaatpnts and was not meant to cover
copyright or related rights.

Furthermore, a proper assessment of the real resli€h an important reform would
have to be done considering the economic impaetoitild have on a fundamental
economic sector compared to the benefit of sucimnsinument as well as the cultural
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aspects which have justified so far that, excepstime aspects, copyright is still better
dealt in a more efficient way at Member Stateslleve

A European Copyright Law would mean a complete eeapy of the seven existing
directives which compose the current Bthuis and would therefore lead to difficult
discussions on all the topics and issues that haee so far covered by these directives
with a risk to jeopardize the current balance redch

Publishers have also developed their business maahel their licensing schemes on the
basis of the EU legislation currently in place. Peming thisacquis completely or in
some parts would therefore disturb the market ¢mdi and the existing revenues of
publishers.

In conclusion, ENPA and FAEP seriously question theeal need for a reform of the
EU acquis. So far, the currentacquis has provided sufficient legal certainty and a
fair balance of interests for the different stakehtders. This equilibrium has to be
maintained.

In any case, prior to a reopening of the current EUacquis in the field of copyright
and related rights ENPA and FAEP strongly recommendan in depth impact
assessment taking into consideration the differemeeds, specificities, challenges and
objectives of each creative sector.

3. New business models - alternative forms of remunetian

Newspapers and magazines have rapidly embracedppertunities offered by the

internet. They are amongst the very first medi there present on the internet and
available to users on various platforms. The digdge has brought tremendous
opportunities for publishers to make available daliver content on various platforms as
well as difficulties for developing successful omli business models. Electronic
communication, digital advances and online pubtighihave led publishers to

progressively adapt their organisations and pr@esessd to develop new business
models.

The sector continues to invest heavily in onlinateat for Europe’s citizens. Publishers
offer journalists and citizens the chance to blodgroduce forums, provide online
databases of content, make their archives avaitailiee, offer video content in addition
to text and photos, and offer interactive featutesengage with their readership.
Newspapers’ and magazines’ websites are both \@ylar and successful thus they are
among the most visited websites in their natioregjional or local markets. However, the
popularity (unique visitors for example) does net@essarily result in higher revenues.
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Virtually all newspaper and magazine publisherseh@@veloped online offers which are
sometimes complementary to the printed versiondentical to it, differing from the
printed version or totally replacing it (especidtiythe professional press sector).

Developing viable online businesses is a challemginocess for all publishers. The

development of successful online business modelsris much dependent on being able
to protect content and to recoup the investmentemadt - facilitated to a large extent

through copyright protection and advertising revesu

Next to a “free” model, publishers have also depetbpaid offers based for example on
subscriptions to pdf version of their print prodyjgbaid-for digital archives, news alert
services on mobile phones etc. In this model, dtheg plays an important role in order
to finance part of the digital version of the neajsprs and magazines. In some cases the
users are willing to pay for the content too.

However, the advertising market is under extremesgure and many publishers’
websites remain unprofitable relying instead orssfsubsidies from the sales of printed
products. The paid-for content and other servidéeser online by publishers do not in
most of the publishing companies finance thesenerdperations.

In some countries, publishers are investigatinghtrr the development of micro-
payments directly on their websites or through reophones. There are also interests in
bundled subscriptions and services where diffeoffiets would be combined altogether
and offered to the consumer in one package. Bubhduranalysis is needed to analyse
how much users are ready to pay for these diffdygas of offers.

In short, to recoup the investments publishers Ihaeemain options:

a) Sell content either directly (through single issades or subscriptions, or on a
pay-per-view/use basis) or through licensing deaist
b) sell advertising space or running third party préors and adverts.

Aside from the fall in overall advertising revenuessociated with the current economic
crisis, advertising revenues are increasingly mgwnline - and that revenue is often
picked up by aggregators and search engines r#tther content creators themselves.
Competition for advertising revenues is high andgs for classical display-ads are low.

Producing quality and exclusive content is esskntiaorder to attract readers to
publishers’ websites - and consequently make tha&cespsurrounding the content
attractive to advertisers. Creating quality conteosts a lot of money. Underlying the
production of all high quality creative contenthe law of copyright which is crucial for
creators and publishers by allowing them to protieetr content and obtain a return on
their investment. Already commercial operators eipthe content of others (for
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commercial gain) without paying any kind of licen@® or other remuneration to the
creator of that content thus diverting readers lagdce advertising revenue away from
the publisher of the content.

Although content can be accessed by readers withayinent, it does not mean that
publishers have not made substantial investmermiyging that content.

Competition in the advertising market has beconenestronger with the arrival of new
players, including search engine companies sudBaagle. This competition has been
even tougher for press publishers since some skethew players are using publishers’
content to attract more users on their websitesder to maximise their own advertising
revenues.

In some countries, publishers have questioned ditigation through legal means. In
Belgium, the Copiepresse v. Google case which 8 pending at the appellate court
level illustrates the need for respect of copyridggislation by news aggregators,
including prior authorisation by the publisher amsmuneration for the content used.
Recently in Italy publishers have complained to ithéan competition authority against
the possible abuse of dominant position of Goaglthe advertising market.

What is needed is an online environment which fgskealthy competition and a fair
framework amongst different creators of content #rake that deliver content, to the
mutual benefit of online businesses and consuntgrsypean knowledge economy and
cultural diversity. Where some players or industiiglds a disproportionate amount of
influence over search results, prices and practibes is ultimately in no ones' interests.
Fair search, fair share and transparency must be garanteed online.

In this context, ENPA and FAEP believe that itime for discussions and negotiations
among the different market players to agree ondad balanced conditions in terms of
respect of copyright and in terms of advertisingereies and revenue streams generally
speaking.

ENPA and FAEP strongly believe that copyright petitth based on exclusive rights is
and should remain the main and basic approach tbrc@&pyright legislation. As we
explained in section 1, the “traditional’” copyrightensing model based on the EU
acquis has been a good basis for publishers’ evolutiahenonline and offline world and
for the establishment of different offers/servicesntracts and licensing schemes with
the users.

1 ENPA has adopted a statement on 18 May 2009 (SwbrkhResolution) which underlines these
concerns.
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Nevertheless, the ICT industry (internet servicevpters, telecoms operators, search
engines, etc) benefits to a certain extent fronmiphers’ content through their platforms
and services. When these players have invested ivelgssinto networks and
infrastructures, the same players should have dg¢seloped their services to the users
either on the basis of the content that is providgdress publishers or by proposing
their own competing content offers to users. Atsame time, the ICT industry have also
increased their market shares in the advertisingc@ha

The reflection document refers to the introductadralternative forms of remuneration
which would either exist alongside traditional coght licensing schemes (national or
EU wide) or replace such licensing models betwégim owners and commercial users.
One idea discussed at national level is that 1SRddcpay right holders monetary
compensations for those mass reproductions anemdisations of copyright protected
works undertaken by their customers i.e. consumers.

Considering what has been explained above, ENPA arfdAEP consider that there
are many different ways to improve the relationshig between content providers and
the different market players including ISPs. A posible compensation to right
holders by ISPs can be part of the discussion. Neteeless, a form of compensation
applicable only to unauthorised file sharing and reroductions is not the right way
to foster the use of content online by users.

ENPA and FAEP would urge EU and national decision mkers to engage press
publishers in the discussion about alternative/comipmentary forms of
remuneration which would ultimately lead to a accefable solution for right holders,
ISPs and consumers.

4, Consumer access

The reflection document refers to the need to ramsesumers’ confidence in online
businesses and foster access to culture and kngavlacross the EU. This has always
been the aim of the press publishers. The documsm@mmends extended collective
licensing for orphan works and out of print workera diligent search as well as further
harmonisation of certain exceptions and limitatiamsch should become mandatory.

On the use of extended collective licensing for oh@n and out of print works, ENPA
and FAEP consider that the following points are esstial:

2 In Belgium for instance, newspaper publishers hasleed the government to apply to internet the same
remuneration system as for broadcasters througke agerators (remuneration of content producers
through intermediaries which transmit the conterthe users).
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Copyright provides vital incentives and opportwstifor publishers and for society at
large. It is the recognition of copyright which flamentally underpins investment in
editorial content and enables publishers to makeksvavailable whilst providing a
framework for publishers to secure remuneratiorttieir investment and the sustainable
delivery of creative content. Publishers’ investiném collecting information and
delivering it to the public plays an important rdle democratic societies. Creative
content is the true value of the information sgcaatd the knowledge economy. This has
been recognised in a study on “The Economy of @alin Europe” prepared for the
European Commission and published in October 2@@6rathe Directive itseff.

The fundamental point here is that publishers and i@ators should always be able to
decide whether or not to grant permission for the ge of their work.

Also the concept of out-of-print work is very sdivd in the case of newspaper and
magazine publishing as this covers most of the svatknost as soon as they have been
published. We would then urge the Commission toséxgy cautious in the use of this
concept as it clearly does not have the same iatpics for example for books and for
the press.

If new or expanded exceptions to copyright areohiiced, this trend is likely to increase
and inhibit the production of quality creative cemt and development of magazine and
newspaper publishers' online business models. bty no one benefits as there will be
a decrease in the amount of quality content availab consumers (as publishing

becomes unviable).

On the issue of orphan work, the work developedthiwithe High Level Group on Digital
Library is a good starting point, especially in fiedd of due diligent search. Publishers
have always argued that Member States, followirggehguidelines, could adopt their
own solutions. These solutions should not change dwerall system of prior
authorization for the use of copyrighted works. $oane working on it. It has not been
proven that extended collective management andhyr BU legislation would be
necessary in this area.

Regarding further harmonisation of certain exceptios and limitations which should
become mandatory, it is important to remember that copyright excepsi and
limitations are applied in law only in special casehich do not conflict with a normal
exploitation of a work or other subject matter afwl not unreasonably prejudice the
legitimate interests of a right holder. This fldeiliest has worked well to enable and
accommodate recent rapid technological developmeittsshould continue to be
recognised and observed.

3 Recital 11, Directive 2001/29/EC
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ENPA and FAEP are of the view that the approachsehan the InfoSoc Copyright
Directive to not make exceptions (other than theglsi exception provided for under
Article 5.1 mandatory reflects the diversity of Europe anthisresult of long tradition
that has enabled flexible interpretation to cover:

» application to rapidly evolving technologies;

» reconciliation with experience under different MeaniStates’ national laws;

* recognition of legitimate cultural differences alashguages within Member
States

» operating for the benefit of society; and

* lower legislative costs in terms of legal revievamgt the above issues.

Subsidiary is an important principle in culture ated fields of policy. More
harmonisation would not bring any improvements.

For further input, ENPA and FAEP have already iathd their position in the response
to the Green Paper on Copyright in the KnowledgenBmy?

In conclusion, ENPA and FAEP believe that neither x@ended collective
management nor mandatory exceptions would solve thssue of access to content for
consumers. Publishers are already active in puttingorward practical solutions
through licensing schemes and other voluntary meanghich have achieved concrete
and positive results for the users’ community.

5. Commercial users’ access:

The reflection document proposes:

» to foster a streamlined pan-European and/or medtitbry licensing process;

* to identify ownership of rights and the creation af online database;
containing information on rights and their owners;

* to extend the scope of the Satellite and Cablecue of 1993 to online
delivery of audiovisual content, paralleling theoge of the new AVMS
Directive.

* Article 5.1 Temporary acts of reproduction referte in Article 2, which are incidental [and] andgral
and essential part of a technological process drab&sole purpose is to enable

(a) atransmission in a network between third partiearbintermediary, or

(b) alawful use
of a work or other subject-matter to be made, ahitlvhave no independent economic significancd| sha
be exempted from the reproduction right providediticle 2.
® http://ec.europa.eu/internal_market/copyright/cagyirinfso/copyright-infso_en.htm#greenpaper
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ENPA and FAEP are concerned with the economic sscottheir member companies.
Online editions in particular offer the possibility provide content and services to the
single market. It is therefore necessary that ghblis have theight to grant multi-
territory, even pan-EU licenses but this cannotobex anobligation as that would
prevent different types of other cross-border gaghip options that publishers might
prefer. The contractual freedom of companies meshaintained.

ENPA and FAEP are highly concerned by the referémt¢lee ECJ doctrine of exhaustion
of rights in tangible goods as it seems that then@asion considers applying this
principle to virtual goods in order to open up pgassibility to license rights by territory.
Such a solution would directly destroy any busirmesslels already developed as rights
holders would no longer be able to control secontieensing of their online content. It
would overrule the consent that any author hasv fgr the use of its work.

Moreover, ENPA and FAEP do not think that multiFtery licensing needs to be

fostered. In our sector, apart from a few well-kmowternational ‘brands’ edited in one
of the major languages, most magazines and newspap&urope are read at national,
regional and local level. The majority of the pre@s&€urope does not have transfrontier
features.

Different languages and cultures as well as interfes national or local news limit the
attraction of publishers’ content across bordeis.BU-wide law will have an impact on
this specificity of the press. Instead, it is notommon in the case of magazines to see a
brand style and sometimes content licensed to s (or merely a subsidiary) in other
countries who then adapt to readers preferences.

International recognition for the principle of téorial licensing of copyright remains a
cornerstone for effective copyright licensing evéthin the EU. Licensing by territory is

fundamental for publishers as content differs ddpenon the country and language of
distribution.

Nevertheless, in order to respond to a recent ddnwnthe market, especially of
international institutions or companies, publishare working on the establishment
international cooperation between press-owned da&sb and licensing organizations
which will lead to more efficient international éinsing of press articles worldwide both
for content owners, intermediaries and users.

This is the main objective of a project called PDENPress Database and Licensing
Network — which has been established by publishegbts management organisations
and press database companies (in BE, DE, UK, IE,eX). At national level various
services and offers have been established to rdsjpothese demands. They have been
developed by publishers either on an individualidas jointly: Mediargus and Press

-10 -
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Banking in Belgium, InfoMedia in Denmark, Clip ihg Netherlands, NLA in the UK
etc. are some of the press clipping licensing sessthat have been set up by publishers
in their respective countries.

The issue of ownership is relevant in the press plibhing sectoras it is linked also to
the question of management of rights between phdiss and employees within
publishing companies. The management of rightsiwihpress publishing company has
become more and more important with the developrokanline offers and other digital
businesses.

In the digital environment, users want to have as¢e information and news on various
platforms at any time and from different placesblBBhers therefore aim at responding to
these users’ demands by ensuring that digital comgeaccessible to all users. To achieve
this objective, publishers as employers should lble o publish content on various
platforms without obstacles.

In some countries, publishers would like to chatigelegislation in order to ensure that
publishers as employers are entitled to exercisplamad journalists’ economic rights
attached to their works unless otherwise agreetbhyract.

The idea developed in the reflection paper to creata European repository for
rights goes against the philosophy of copyright. & underlining principle seems that
if a work is not included in this database, it woul mean that right holders have
renounced to their rights. Right holders should negr be obliged to make any
formalities to benefit from the full protection of the copyright regime.

6. Protection of rightholders

The discussion paper proposes different optionsaimbine easier access to content
whilst providing adequate protection of righthokter

» extended collective or mandatory collective manag@msystem for the
“making available” rights of authors and performers

* measures on governance and transparency of cededghts management
organisations;

* more collaboration with ISPs and other companiesviding access
technologies;

« financial incentives for online multi-territory @ffs of audiovisual works.

ENPA and FAEP consider that most of these meason@®tect right holders have been

tailored for the audiovisual or the music sectadrhmve not been examined at the light of
the concerns of the press publishing sector.

-11 -
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ENPA and FAEP would therefore like to reiterate paents that have already been
mentioned in this paper and that needs to be tamiteraccount by the Commission in its
overall reflection on EU copyright policy:

. A strong copyright protection is essential for theviability of digital and
printed press: the Commission’s reflection on copyright shouldwe that there is
no weakening of the level of protection of publisheontent and guarantee that
publishers can easily rely on EU copyright legisiat Since publishers have to
enforce their rights against big market playersjuding search engines and/or
news aggregators, the level of this protectionvenemore important to sustain the
newspaper and magazine publishing industry in Eardp some countries,
publishers are interested in strengthening copyrighotection through the
application of neighbouring rights to press puldish content.

. The future of the press also depends on fair and kenced relationships
between the different players, including ISPs, tel®mm operators, search
engines etcPress publishers in Europe would like to be clossyociated to the
discussion with these different players in ordeetaluate the different solutions
which would lead to the sustainability of the sechy increasing the current
revenue streams.

. ENPA and FAEP want publishers to have the choice tase collective
management in the digital environment. Collective mnagement should always
be voluntary and not mandatory.Publishers need to have direct contact with their
users which is even more important in the digitaviemnment. Mandatory
collective management would add more administrabiuveden and cost on right
holders and would not provide sufficient transpayein terms of price and usages.

. ENPA and FAEP are in favour of better rights’ management conditions
inside the publishing companiesas this would also ease external right
management between publishers and users. In sonmries, publishers call for a
transfer of rights from their employees as it woeiéde the dissemination of content
on various platforms without obstacles.

ENPA is a non-profit organisation of 5200 titles from 25 European countries
representing the interests of newspaper publishers to the European Institutions. More
than 120 million copies of newspapers are sold each day and read by over 235 million
people in Europe. Newspapers online have a significant number of unique visits on their
siteson daily basis.
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FAEP -The European Federation of Magazine Publishers- is the representative trade
association of the European periodical press. We represent 28 national magazine trade
associations from EU Member Sates, as well as 24 corporate members from all over

Europe. In total, we represent the interests

of 15,000 publishing companies, turning out

mor e than 50,000 titles per year, in print and online.
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